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CURRENT TOPICS 


Pausing to Consider 


ROXBURGH, J.’s recent remarks about the granting of a 
civil aid certificate to a plaintiff who ultimately was found 
to have no reasonable grounds for bringing the action should 
be heeded. The case was South v. Wembley Stadium Limited 
and Others, and was heard on 13th January last. The 
plaintiff claimed in essence that the defendants had wrongfully 
used for the purpose of an ice show some material which the 
plaintiff had written. According to Roxburgh, J., “ the 
evidence came out against the plaintiff much more strongly 
than anybody could reasonably have expected that it would.”’ 
It seems, therefore, that in the beginning there were reasonable 
grounds for granting a certificate. The upshot was that the 
defendants won a barren victory since the plaintiff was 
without means and unable to pay their costs. If the legal 
aid scheme were perfect, the State would pay the costs of a 
successful defendant, but in any event there is everything 
to be said for granting limited certificates in cases whose 
outcome is obscure. Listening to the plaintiff's account is 
one thing ani hearing the defendant’s witnesses often turns 
out to be another. To grant a certificate limited to the close 
of the pleadings does not give the same protection to a 
successful defendant as would the payment of his costs, but, 
in addition to the power of solicitors and counsel to give up 
a case when the assisted person has required it to be conducted 
unreasonably, it does give some protection, and_ local 
committees are wise if they are cautious. 


Motorists in Court 


Goon deal of interest was aroused recently when a motorist 
who had been fined {3 by the Ealing Magistrates for exceeding 
the speed limit refused to pay the fine and “‘ chose ’’ to go to 
prison instead as a protest against what he thought was 
unfair treatment of the motoring community. ‘‘ Drivers,”’ 
he is reported to have said, ‘‘ are prepared to pay up and do 
nothing about it; that is why I am going to gaol.’’ The 
alternative was seven days’ imprisonment and the country 
not only loses the fine of £3 but has to maintain the defaulter to 
the tune of an additional {10 or so for board and lodging into 
the bargain. If the practice becomes popular, it is to be 
hoped that benches of magistrates will remember that there 
are other means of meeting a refusal to pay a fine than merely 
graciously complying with the wish to be sent to prison. They 
can distrain. Except for process against companies this 
old-fashioned remedy is sometimes overlooked and possibly 
Was in the present case. In suitable circumstances it may 
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very well be the most effective weapon. The bailiff’s tally on 
the television set, even if it does not subdue the stubborn 
martyr himself, will probably be too much for his family. 
Another motorist was fined {2 for obstruction. He paid the 
fine and was given a receipt. ‘‘ I must have that,”’ he explained, 
‘““my firm pays the fine and then puts it in as income tax 
expenses.”’ It would be interesting to know whether the 
Inspectors of Inland Revenue do in fact allow such payments 
as expenses. If so, here again the country must be very much 
out of pocket. There are usually two policemen to support 
each charge of obstruction and the time they spend in watching 
a car and afterwards attending court to give evidence must 
be expensive. To this must be added the cost of providing 
the court and its staff. If then the fine imposed is allowed as 
expenses for the purpose of income or company tax we may 
well wonder whether it would not be more profitable to drop 
legal proceedings for motoring offences altogether and let the 
motorists extricate themselves from the tangles of their own 
making as best they can. 


Capital Punishment 


In fulfilment of a promise made by the Government last 
November, a debate is soon to take place in the Commons 
on capital punishment. In the Lords, Lorp CHorLEy has 
tabled a motion calling attention to the report of the Royal 
Commission on Capital Punishment, and to the need for the 
introduction of legislation to suspend the death sentence for 
an experimental period of ten years. The probable date for 
the debate on this motion is 15th February. Mr. SIDNEY 
SILVERMAN’S Bill to abolish hanging, having passed its first 
reading, awaits its second reading. The Society of Labour 
Lawyers recently protested against the Government’s 
inactivity with regard to the Royal Commission’s Report 
in terms which appeared in our columns at p. 50, ante. 


Negligence: Recent Scottish Decisions 


A PERUSAL of the recent Scottish decisions in the latest 
number of the Juridical Review is more than usually rewarding, 
for three of the five cases dealt with raise questions of great 
importance in English as well as Scottish law. In Cameron 
v. Hamilton’s Auction Marts, Ltd. |1955)| S.L.T. (Sh. Ct.) 74, 
two cows were sent by a farmer to be sold by auction on market 
premises belonging to H. One of the cows bolted through 
an unsecured gate on those premises, escaped into the street, 
went upstairs in some premises above a china shop and then 
fell through the ceiling into the china shop, having turned on a 
tap in its struggles. The sheriff dismissed an action by the 
owners of the shop on the ground that the damage alleged 
was not a foreseeable consequence of the negligent escape. 
The writer in the Review submits that the decision was wrong, 
and refers to the distinction between cases on “‘ culpability ’’ 
and those on “‘ compensation’’ neatly put in Re Polemis 
[1921] 3 K.B. 560 and in Bourhill v. Young [1943} A.C. 92, 
The sheriff also seemed to hold that the failure of the 
upper floor was a nova causa interveniens and therefore what 
happened was not reasonably foreseeable. The question 


whether a child resorting to a playground provided by a local 
authority is a licensee or an invitee was raised in Plank v. 
Stirling J J. 1955} S.L.T. 330. Lorp STRACHAN held her to be 
an invitee and cited inter alia Baker v. Bethnal Green Borough 
Council [1945] 1 All E.R. 135 and Pearson v. Lambeth Borough 
Council [1950] 2 K.B. 353. 


The writer of the article states 
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that in very similar circumstances a child was held to be a 
licensee in Bates v. Stone Parish Council (1954) 1 W.L.R. 1249. 
Fox v. Glasgow and South-Western Hospitals Board {1955 
S.L.T. 337 decided that the board was liable for the negligence 
of a nurse in leaving a swab in a patient’s body. “ Only 
the case of the specialist consultant,’’ the writer comments, 
“seems now to remain in doubt.”’ 


Taxes Explained 


A BOOKLET of forty-five pages on The British System of 
Taxation, published on 25th January by H.M. Stationery 
Office (2s. 6d.) on behalf of the Central Office of Information, 
describes what it calls the “‘ astonishing growth ”’ of the vield 
of taxation in the United Kingdom from £114 million in 1900 
to £4,492 million in 1954-55. Taxation now provides over 
97 per cent. of the Government’s ordinary revenue and 
income tax yielded {1,893 million in 1954-55. Besides 
dealing with the history, the principles and the structure of 
taxation, the booklet contains appendices of tables showing 
income tax rates and allowances since 1920 and tax on 
specimen incomes in 1955-56. The publication is the tenth 
in a series prepared for overseas readers, now made available 
in the United Kingdom to meet a public demand. Earlier 
booklets have appeared on local government, social services, 
and town and country planning, among other subjects. 


Unfit Vehicles 


THE present age has more than its fair share of horrors, 
of which the road casualty lists must be among the worst. 
A tendency in some quarters to blame the pedestrian for a 
large part of the trouble has often obscured the issue, but a 
startling new light on the whole problem was thrown on 
24th January by a statement from the Ministry of Transport 
and Civil Aviation. From an analysis of the results of tests 
carried out at their testing station at Hendon between 
llth October, 1955, when the station was opened, and 
31st December, 1955, it appeared that five out of every six 
motor vehicles had faults which, in the opinion of the 
inspectors, should be put right before the vehicles could be 
considered fully roadworthy. The main faults were connected 
with steering, brakes and headlights, all serious matters. 
Several cars had brakes which, when tested, failed altogether. 
Most serious of all, many of the drivers had no suspicion that 
their cars were not roadworthy. One wonders what per- 
centage of drivers have even heard of the Royal Society for 
Prevention of Accidents’ sixpenny pamphlet “‘ Turn to Better 
Driving,’’ now in its fourth edition, which emphasises the 
importance of the condition of the car. So long as the 
percentage of unfit vehicles on the roads remains serious, 
just so long will the boastings of the car manufacturers, 
through the newspaper motoring critics and other mediums, 
as to the ‘‘ phenomenal acceleration’’ of their products, 
of which examples are given in the Pedestrian for Winter, 1956, 
continue to alarm sober people. It is good to learn from a 
statement by the MINISTER OF TRANSPORT in the Commons on 
26th January that the Government intend on the report stage 
of the Road Traffic Bill to put forward a new clause providing 
for compulsory car tests, and that he was considering using local 
authority testing facilities, Government stations and private 
garages. The Minister said that the tests at Hendon disclosed 
“an alarming state of affairs that the Standing Committee 
could not disregard.”’ 
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ESTATE AGENTS’ 


ALTHOUGH, over the last twenty years, there has been a 
plethora of legal decisions on the subject of estate agents’ 
commission, the changes of law which the vast majority of 
them have wrought are more apparent than real. With one 
exception—the decision in Luxor (Eastbourne), Ltd. v. Cooper, 
infra—the fundamental principles of the subject have remained 
unchanged, and it is advisable to re-state and appreciate those 
principles in order that the more recent decisions may fall 
into their proper place. 


Basic principles 

There is no special branch of law set aside for the profession 
of estate agency. The law which regulates the remuneration 
of estate agents is the ordinary law of contract, and they are 
neither better nor worse positioned than any other person 
who is subject to the general principles of the English law of 
contract. ‘‘ It is impossible,’’ said Lord Watson in Toulmin 
v. Millar (1887), 3 T.L.R. 836, “‘ to affirm in general terms 
that A is entitled to a commission if he can prove that he 
introduced to B the person who afterwards purchased B’s 
estate, and that his introduction became the cause of the sale. 
In order to found a legal claim for commission, there must not 
only be a causal, there must also be a contractual, relation between 
the introduction and the ultimate transaction of sale.’’ Thus it is 
a first principle that there can be no valid claim to commission 
unless there is a binding contract, express or implied, to pay it. 

The second fundamental principle is to be found in the 
words of Scrutton, L.J., in James v. Smith |1931] 2 K.B. 317, 
at p. 320, when he said: “ The first question in all these 
commission cases is a very obvious one, but one which is 
frequently overlooked . . . The parties can agree upon any 
particular event upon which the commission is to become 
payable, and the question is . . . What is the event upon 
which the parties have agreed that the commission shall be 
payable ? It is quite open to the parties to use language that 
makes it clear that the commission is only payable on the 
money ultimately received or which might have been received 
but for the vendor’s fault. It is quite possible for the parties 
to make it clear that the commission is to be payable as 
soon as the contract for purchase has been made, whatever 
happens to it and with whomsoever it is made. What the 
event is which entitles the agent to commission depends on 
the contract in the particular case.”’ 

Close inspection of all estate agents’ cases decided over the 
last two decades reveals that there has been no important 
new development in the law applicable to the enforcement of 
valid claims to commission. By this is meant that it was 
always, and remains, clear that once a contract to pay 
commission has been established, and once the event upon 
which the commission was payable has been shown to have 
occurred, the agent becomes entitled to his reward. 

All the difficulties which have contributed towards the 
present confusion in the minds of practitioners derive either 
from the problems of deciding what a particular mandate 
means and whether it has been performed by the agent, or 
from decisions affecting the agent’s claim to a reward where 
the event contemplated has not been brought to fruition. 


The Luxor case 
Prior to 1941 it was believed that the contracts of estate 
agents were executory; that the agent promised to bring 
about a stipulated event, e.g., the sale of a house, in return 
for a promise by the principal to pay him for his work. 
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COMMISSION 


As a consequence, it followed that if the agents brought 
about the event contemplated they could sue for commission, 
but if the principal refused, without good reason, to complete 
the transaction with the party whom the agents introduced, 
the agents could, it was believed, sue the principal for damages 
for preventing them earning their commission. However, 
prior to 1941, Mr. Cooper was requested by Luxor (Eastbourne), 
Ltd., to try to effect the sale of certain cinemas which the 
company owned. They promised that if a friend of Cooper’s 
paid at least £185,000 for the cinemas, Cooper would receive 
£19,000 out of the price paid on completion of the sale. 
That there was a promise to pay commission was clear, and 
had the sale been completed so that the £19,000 could be 
paid out of the price on completion all would have been well, 
but the vendors failed to complete and Cooper sued for 
damages, alleging breach by the principals of an implied 
term that they would do nothing to prevent him from earning 
his commission. The House of Lords held ({1941] A.C. 108) 
that there was no room for the implication of such a term. 
They pointed out that an estate agent is not ‘“ employed ”’ 
in the sense in which a man is employed to build a house, or 
to drive a car, or to negotiate a contract with the liability 
to pay damages for non-performance. No obligation is 
imposed upon the agent to do anything, and he commits 
no breach of agreement if he remains entirely inactive. If, 
said the House of Lords, there is no obligation upon the agent 
to look for a purchaser, it is neither necessary nor desirable 
for the law to imply an obligation on the part of the principal 
that he will not prevent him from earning his reward. 


At first inspection this appears to result in a contradiction 
in terms. If neither party is obliged to do anything then 
there is clearly no contract ; yet it is axiomatic that there 
can be no claim to commission unless a contract exists. 

It is submitted that the answer lies in the fact that the 
estate agent’s contract is one with executed consideration. 
It is similar to an offer of a reward, where the party invited 
to search is under no obligation to do so, and the offeror is 
under no obligation to refrain from withdrawing his offer, 
even after the search has begun. Once, however, the lost 
article has been found, the searcher has executed the considera- 
tion, and the offeror is compelled to pay the promised reward. 
So it is with estate agents. The principals, Luxor (Eastbourne), 
Ltd., were not under contract when they promised a reward 
to Cooper, since there was no mutuality and he was not 
obliged to try to effect a sale. At any time until Cooper's 
friend “‘ paid at least £185,000,’’ the company could terminate 
Cooper’s mandate, but once he had performed it and the 
stipulated purchase price had been paid, he had executed 
the consideration, and a contract to pay the reward came into 
existence. 

It will be seen that the mandate in the Luxor case could 
only be performed by achieving an actual completion of the 
sale. On such a mandate, the principal could revoke the 
agent’s authority at any time prior to such actual completion. 
Agents were, not unnaturally, disturbed to find that no matter 
how much energy, money and skill they might expend on the 
negotiation of a sale, the principal could nevertheless, in 
pursuance of some whim or advantage, cast them aside, at 
the eleventh hour, without any liability to damages. They 
began to look around for other ways of protecting their 
position, and when principals showed a reluctance—albeit 


unwisely—to grant sole agencies to a single agent for good 
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consideration, they began to devise a variety of formule 
designed to secure the performance of their mandate, the 
execution of the consideration, and a contractual liability 
upon the principal, at an earlier time than completion of the 
sale. It is the search for a satisfactory formula which has 
led to the spate of recent decisions, which, in turn, evidence 
the difficulties experienced by agents in steering between a 
form of words not so involved as to bring them into collision 
with the Scylla of reluctant principals, and yet not so pithy 
as to suck them into the Charybdis of confused and equivocal 
mandates. 


It has never been any part of the functions of estate agents 
to effect contracts of sale (Wragg v. Lovett [1948] 2 All E.R.968); 
indeed, no one complains more vigorously than the solicitor 
when they do so. The agent’s function is, and always has 
been, to effect introductions. Bramall, L.J., in Fisher v. 
Drewett (1878), 48 L.J. O.B. 32, spoke of “‘ those who bargain 
to receive commissions for introductions,’’ and as recently 
as 1948 Lord Greene, M.R. (Wragg v. Lovett, supra), said : 
“When a vendor . . . authorises a house agent to ‘sell’ at 
a stated price he must be taken to be authorising the agent 
to do no more than agree with an intending purchaser the 
essential (and generally, the most essential) term, i.e., the 
price.’’ Whatever be the law, the average agent is convinced 
that justice requires that when he has done his part, by 
introducing a competent and willing purchaser, he should 
not be deprived of his reward owing to any dilatoriness, 
reluctance or incompetence in the principal. 


New forms of mandate 


The bulk of the decisions which followed the Luxor case 
have investigated the differing formule devised to attain the 
justice implicit in that proposition. In Giddy and Giddy v. 
Horsfall [1947] 1 All E.R. 460 the agent recovered commission 
upon introducing a bona fide person prepared to pay and 
capable of paying the price asked, where the mandate called 
for ‘‘a party prepared to purchase.’’ This decision was later 
overruled on a different point. A number of decisions have 
made it clear that in a case where the event called for is 
something less than actual completion of the sale the principal 
can be made to pay commission although the person 
introduced has not purchased the property (Dennis Reed, Ltd. 
v. Nicholls [1948] 2 All E.R. 914; Bennett and Partners v. 
Millett {1949} 1 K.B. 362; E. P. Nelson & Co. v. Rolfe 
[1950] 1 K.B. 139). 


There followed a series of cases which found their way to 
the Court of Appeal whilst Denning, L.J., was sitting as a 
member of the court. The learned lord justice appears, from 
certain of his dicta, to favour the view that all the normal 
phrases “‘ find a purchaser,’’ “ find a person able and willing 
to purchase ’’ and “ introduce a person prepared to purchase,”’ 
etc., mean the same thing and that commission is not payable 
until completion. It is, however, submitted that this 
propounds a proposition which is too general and too wide 
in its terms, and it is still for the court to decide, on each 
particular mandate, what is precisely the event upon which 
the parties agreed that commission was payable and whether 
or not the event has occurred. 
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It happens, not infrequently, in practice that solicitors 
attempt to repudiate the terms of an estate agent’s mandate 
on the ground that the principal, on receipt of a letter from 
the agent purporting to set out the commission terms, has 
at no time expressly assented to, or agreed, them. Some 
support was found for such a contention in the dissenting 
judgment of Denning, L.J., in Trinder and Partners v. Haggis 
(1951| W.N. 416 (C.A.). The learned lord justice took the 
view that the letter from an agent purporting to “ confirm ”’ 
specific terms, which, most probably, had not even been 
previously mentioned, did not bind the principal until he 
accepted them by some act of adoption; until then, said 
Denning, L.J., there was neither contract, nor instructions, 
to confirm. The other two members of the court, however, 
were of the opinion, which necessarily prevailed, that where 
the principal receives, but omits to dissent from, a letter 
setting out the terms for remuneration, he must be taken to 
have accepted them, and work done by the agent thereafter 
is performed upon the basis of them. 

It is interesting to note that the Court of Appeal in the 
last-mentioned case do not appear to have been referred to 
an earlier unanimous decision of the Court of Appeal in 
Way and Waller v. Ryde [1944] 1 All E.R. 9, where Lord 
Greene, M.R., observed (at p. 10) that the recipient of such 
a letter ‘‘ must have understood that those were the terms 
upon which the plaintiffs were willing to work.’’ He continued 
by pointing out that if, in that knowledge, the principal 
allowed them to do the work, he could not later turn round 
and say that he was not bound even if he thought the terms 
to be those usual to estate agents, when they were in fact 
unusual. By failing actively to dissent from the terms “ he 
agreed to it by conduct for better or worse,’’ said Lord 
Greene, ‘‘and whatever it is, be it high or low, he is 
bound by it...” 


Analysing a commission agreement 


Although often overlooked, there is a definite procedure to 
be followed in the elucidation of problems concerning an 
estate agent’s right to remuneration, and no recent case has 
altered the fundamental principles involved. 

Firstly, it is necessary to ascertain the precise terms of 
the mandate, bearing in mind that if those terms were 
incorporated in a letter of ‘‘ confirmation ’’ from which the 
principal did not dissent, he is bound by them when once 
work has been performed. 

Secondly, it is necessary to determine, on the true meaning 
of the mandate, the event upon the happening of which 
commission has been agreed to be payable. In this connection, 
whilst the parties may agree upon any event they may wish, 
nevertheless, if the event is to be something less than 
completion of the purchase, the statement of that term must 
be “‘ clear and unequivocal.”’ 

Thirdly, until the event so ascertained has occurred neither 
party is bound and either can determine the mandate, provided 
there is no express contract, based on good consideration, 
not to revoke it. 

Finally, once the event has occurred, without the mandate 
in the meantime having been revoked, the agent’s commission 
is both earned and recoverable. Davip NAPLEY. 





Mr. Ramsay Lawton, deputy clerk to the Oxford City Justices, 
has been appointed clerk to the Justices for the Wrekin 
Petty Sessional Division in succession to the late Mr. R. D. 
Newill. 


Mr. GEOFFREY DE PaIvA VEALE has been appointed Her 
Majesty’s Solicitor-General of the County Palatine of Durham 
in succession to His Honour Judge H. R. B. Shepherd, who has 
resigned. 
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PUBLIC NUISANCE 


How far can a frontager to a highway obstruct the highway 
for purposes connected with his premises without being 
responsible for causing a public nuisance? This question has 
recently been again before the court in Trevett v. Lee [1955] 
1 W.L.R. 113; 99 Sor. J. 110. A public nuisance in respect of 
a highway is defined in para. 483 of vol. 16 of Halsbury’s 
Laws of England, 2nd ed., thus: ‘“‘ It is a common nuisance 
at common law either to neglect any legal duty in respect 
of a highway, or to hinder or prevent the public from passing 
freely, safely and conveniently along it, unless such prevention 
or hindrance is justifiable as an exercise of rights reserved by 
the dedicating owner, or as an ordinary and reasonable 
exercise of the rights of a passenger or frontager thereon, or 
under statutory powers.”’ 

The public can be hindered or prevented from passing 
freely, safely and conveniently along a highway by the placing 
of something on the highway which obstructs wholly or 
partially the free passage along it, in other words something 
which causes inconvenience, or by placing on or doing something 
to the highway which causes danger. 

Overhanging trees, ruinous premises adjoining the high- 
way, the erection of fences or other obstacles, the erection 
without statutory powers of tramtracks, telegraph poles or 
the construction without such powers of holes or trenches, 
the erecting of dangerous hoardings, the prolonged loading 
or unloading of vehicles or the carrying out of works are just 
a few of the numerous actions which may constitute a public 
nuisance on the highway. But the Court of Appeal has just 
held that spikes placed on a shop window sill to prevent persons 
sitting on the sill did not constitute a nuisance (Morton v. 
Wheeler (1956), The Times, 1st February. 


Reasonable use of the highway 


It is proposed to consider the application of the words 
“an ordinary and reasonable exercise of the rights of a 
passenger or frontager thereon’’ referred to in the second 
part of the paragraph in Halsbury mentioned above. 

There are a number of cases which illustrate what consti- 
tutes an ordinary and reasonable exercise of the rights of a 
frontager on to a highway and these cases fall into a number 
of main categories. It is a mistake, however, as was pointed 
out by Sir Raymond Evershed, M.R., in Trevett v. Lee, to 
regard these categories of cases as a number of distinct and 
special examples. They should be regarded as the application 
of a general principle inherent in the nature of highways. 

An early case of obstruction on the highway is R. v. Jones 
(1812), 3 Camp. 230, where the defendant, who had a timber 
yard adjoining the highway, deposited his timber in the 
street and cut it up there before taking it into his own premises. 
The court held that this was an unreasonable use of the 
highway. Lord Ellenborough said: ‘‘ He [the defendant] 
is not to eke out the inconvenience of his own premises by 
taking the public highway into his timber yard.’’ He went 
on to say: ‘If an unreasonable time is occupied in the 
operation of delivering beer from a brewer’s dray into the 
cellar of a publican, this is certainly a nuisance. A cart or 
waggon may be unloaded at a gateway but this must be done 
with promptness. So as to the repairing of a house, the 
public must submit to the inconvenience occasioned necessarily 
in repairing the house but if this inconvenience is prolonged 
for an unreasonable time the public have a right to complain.”’ 

A common instance of an obstruction on a highway is the 
second example referred to by Lord Ellenborough, namely, 
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IN THE HIGHWAY 


where an adjoining owner erects scaffolding in connection 
with work which is being done to a building adjoining the 
highway. 

There are a number of such cases, an early example being 
that of Herring v. Metropolitan Board of Works (1865), 
19 C.B. (N.s.) 510, where the obstruction complained of 
consisted of a hoarding occupying the whole width of a 
street erected to enable the defendants to construct a sewer 
running under the street. 

Byles, J., in this case said: ‘‘ All persons have a free right 
to the free and uninterrupted use of a public way, but 
nevertheless all persons have an equally undoubted right for 
a proper purpose to impede and obstruct the convenient 
access to the public through the same.’’ He gave as instances 
“ carts and waggons stopping at doors of shops and warehouses 
to unload goods, coal-shoots opened on the public footways 
for letting in supplies of coal. So for the purpose of building, 
rebuilding or repairing houses on the public way in populous 
places, hoardings are frequently erected enclosing a part of 
the way. Houses must be built and repaired, and hoarding is 
necessary in such cases to shield persons passing from danger 
from falling substances.”’ 

These observations of Byles, J., were approved by Vaughan 
Williams, L.J., in Lingke v. Christchurch Corporation {1912} 
3 K.B. 595. In this case the defendants threw soil excavated 
from the highway, for the purpose of laying a drain, against 
the plaintiff's house and shop and prevented access to her 
premises for about three months. 

The Court of Appeal upheld the decision in Herring v. 
Metropolitan Board of Works, but decided that the particular 
facts of the case before them took it outside the principle 
that temporary inconveniences provide no legal injury because 
in that case the plaintiff had sustained injury beyond that 
which any of the people with houses abutting upon that 
highway had suffered. 


Temporary obstructions 


In Herring v. Metropolitan Board of Works Willes, J., laid 
down the following propositions :— 


(1) A temporary obstruction to the use of the highway 
or the enjoyment of adjoining premises does not give rise 
to a legal remedy where such obstruction is reasonable in 
quantum and duration. 

(2) If either of these limitations is exceeded so that a 
nuisance to the public is created the obstruction is saci 
and an indictment to abate it will lie. 

(3) If an individual can establish a particular injury to 
himself beyond that which is suffered by the rest of the 
public, that the injury is directly and immediately the 
consequence of the wrongful act and is of a substantial 
character, not fleeting or evanescent, he can bring his 
action and recover damages for the injury he has suffered. 


The question was considered by the Court of Appeal in 
Harper v. G. N. Haden & Sons, Ltd. [1933] Ch. 298. In this 
case the defendants were tenants and occupiers of premises in 
Great Queen Street in the metropolitan borough of Holborn 
and the plaintiff was the tenant of premises adjoining in the 
same building consisting of a shop on the ground floor. The 
defendants decided to add another storey to their premises 
and obtained the necessary licence from the local authority 
for placing scaffolding and hoarding outside the premises upon 
the highway. The scaffolding and hoarding erected were not 
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greater than was reasonably necessary and did not continue 
for a longer period than was reasonable. 

The plaintiff brought an action for an injunction to restrain 
the defendants from obstructing the highway in the vicinity of 
his shop and for damages for loss of custom, relying on the 
authority of Lingke v. Christchurch Corporation as there was 
no doubt that he had suffered some special damage, but the 
court (Howarth, M.R., and Romer, L.J.) held that, notwith- 
standing this, the plaintiff’s claim failed because the 
obstruction by the defendants was reasonable in quantum 
and duration. 

Lawrence, J., held that as the Metropolis Management Act, 
1855, contained provisions making the erection of hoardings 
and scaffolding unlawful without a licence in writing by the 
local authority, and as the defendants had obtained such a 
licence and observed other provisions in the Act with regard 
to such erections, the defendants’ actions had statutory 
authority unless the plaintiff could prove that the scaffolding 
had been put up in a manner or at a place not authorised by 
the licence or were maintained for a longer period than that 
authorised by the licence. 


This was a case within a metropolitan borough but similar 
statutory provisions to those contained in the Metropolis 
Management Act, 1855, are contained in s. 34 of the Public 
Health Acts Amendment Act, 1890, which has been adopted 
by most urban authorities. 

The principle of Harper v. G. N. Haden & Sons, Ltd., was 
applied in the recent case of Trevett v. Lee. In this case 
the defendant was the occupier of a house abutting on a 
country lane which had not in dry weather a sufficient supply 
of water for domestic purposes and during times of drought 
the defendant obtained his water from a tank on the other 
side of the road by means of a small hosepipe of half an inch 
internal diameter laid across the width of the lane. This 
process lasted for a few hours on each occasion and was 
carried out only during daylight. The plaintiff, who was 
passing along the highway delivering milk, tripped on the 
pipe and fell and sustained injuries. The plaintiff claimed 
damages on the ground that the presence of the pipe across 
the highway constituted a public nuisance. 


The Court of Appeal upheld the decision of the county 
court judge dismissing the plaintiff's claim. Sir Raymond 
Evershed, M.R., referring to the rights of an occupier adjoining 
the highway to obstruct it by causing a vehicle to wait outside 
his premises to deliver goods, said that prima facie such an 
occupier would be able to justify some similar obstruction 
for the purpose of delivering not dry goods but water, and 
that as the method adopted was reasonable judged from the 
point of view of the defendants and from the point of view 
of other members of the public the pipe did not constitute a 
public nuisance. He quoted with approval these words of 
the county court judge :— 

“The more difficult question is whether it can be justified 
as a legitimate obstruction ancillary to the enjoyment of the 
premises of the defendant ... It is, I think, clear on the 
authorities that the question is one of fact to be determined 
in view of all the circumstances of the case, including, of 
course, the nature of the locality, the density of the traffic 
and the extent and duration of the obstruction. This is a 
quiet village street in no way comparable to a town street 
with pavements. The interruption was only very occasional 
and temporary. In so far as able-bodied pedestrians are 
concerned, the obstruction was of the slightest. On balance, 


it seems to me that carried out with proper precautions it is 
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impossible to hold that this operation was improper and 
beyond the rights of an occupier of premises abutting on the 
highway.” 
Causing crowds to collect 

Another instance of obstruction on a highway is the 
assembling of groups of people which prevent free passage, 
and the use of premises adjoining the highway in a way 
likely to cause an obstruction on the highway has been held 
to be a public nuisance in a number of cases. An early 
example is R. v. Carlile (1834), 6 C. & P. 636, where a shop- 
keeper who had a grievance against various members of the 
local council placed effigies of them in his shop window, an 
action which caused crowds to collect and obstruct the 
pavement. The test applied by the court was whether the 
act of the defendant was at all necessary for the bona fide 
carrying on of his business, and because on the facts of that 
case the action of the defendant was not done in the furtherance 
of his business it was a public nuisance. An act which is in 
fact necessary for the carrying on of a business may be 
outside this protection, however, if the nuisance caused is 
substantial. Thus, in Barber v. Penley (1893), 62 L.J. Ch. 623, 
the defendant was the lessee of the Globe Theatre, where 
the well-known farce ‘‘ Charley’s Aunt ’’ was being performed. 
Large crowds assembled outside the entrance to the theatre 
for two hours before each performance each day with the 
result that access to the plaintiff's premises was obstructed. 
It was held that the defendant, by inviting the crowds to 
collect, had committed a nuisance, and that to avoid liability 
he should have taken some steps to abate the consequence 
of the nuisance, or failing this, discontinued the performance. 


A similar decision was upheld by the Court of Appeal 
(Phillimore, L.J., dissenting) in Lyons Sons & Co. v. Gulliver 
(1914), 83 L.J. Ch. 281, where the defendant, the owner of a 
theatre, held three performances daily and was in the habit of 
opening the doors of the theatre about a quarter of an hour before 
each performance, with the result that access to the plaintiff's 
premises was obstructed during important periods of the 
day by the assembly of large crowds which were formed by 
the police into queues. Both Cozens-Hardy, M.R., and 
Swinfen Eady, L.J., in their judgments expressly repudiated 
any intention of deciding that a theatre queue under all 
circumstances must be an_ actionable nuisance, and 
Phillimore, L.J., in his dissenting judgment, expressed the 
opinion that it was for the police to regulate the traffic and 
that a trader carinot be held responsible for crowds that 
assemble because of attractions such as an inviting shop 
window or theatrical performance. 


There was in this case some suggestion that the defendant 
might have prevented the nuisance by opening the doors earlier. 


The main principle to be elicited from these two 
‘theatre cases’’ is that in order to establish that the act 
of a business man in advertising or carrying on his business 
is an actionable nuisance it will be necessary to prove a 
substantial amount of inconvenience. The question arose 
with regard to queues formed outside shops where goods were 
in short supply in Dwyer v. Mansfield [1946] 2 All E.R. 247, 
where Atkinson, J., held that where free and easy access to 
the plaintiff's shop was restricted by queues which formed 
on the pavement outside the defendant’s adjoining green- 
grocery shop when goods in short supply arrived, the 
inconvenience caused was insufficient in duration or extent 
to amount to a nuisance. He also held that even if the 
plaintiff had established that the inconvenience caused had 
been such as to constitute a nuisance he had failed to prove 
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that the defendant had created the nuisance or was responsible 
for it. It was the short supply of vegetables which caused 
the queues to collect and this was a matter beyond the 
defendant’s control. 

This case is to be contrasted with Fabbri v. Morris [1947] 
1 All E.R. 315, where the Divisional Court upheld a conviction 
of the defendant under s. 72 of the Highway Act, 1835, for 
wilful obstruction of the highway by selling ice-cream from 
the window of her shop thereby causing a crowd to assemble 
on the highway, instead of selling inside the shop in the 
ordinary way. 

In Trevett v. Lee and the other cases previously mentioned 
the defendants were frontagers on the highway and were 
purporting to exercise rights ancillary to the enjoyment of 
their premises. 

Non-frontagers’ rights 

Persons other than frontagers, however, have rights of 
enjoyment of the highway which will be lawful even though 
they may involve a physical obstruction of the highway. In 
Trevett v. Lee the county court judge expressed the opinion 
that, if the pipe in question had been laid across the lane by 
“an ordinary member of the public,’’ meaning presumably a 
person other than a frontager, it would have amounted to a 
nuisance, in that it obstructed the highway substantially in 
the case of cyclists and to a certain extent in the case of 
ordinary pedestrians, but the Master of the Rolls said that 
he was not entirely satisfied that he would agree with this 
opinion. 

It is perhaps difficult to imagine an ordinary passenger 
along the highway laying a pipe or erecting a barrier across 
the highway ; such actions are more likely to be connected 
with premises adjoining the highway. 

What are the rights of an ordinary passenger as contrasted 
with the rights of an occupier of premises adjoining the 
highway ? 

Collins, L.J., in Hickman v. Maisey [1900], 1 O.B. 752, said : 
“ Primarily a highway is dedicated for the purpose of passing 
and repassing, but in modern times a legitimate extension 
has been allowed, for as time goes on and districts become 
crowded, ideas as to what is reasonable undergo modification 
and the user of highways becomes enlarged, yet not so as to 
conflict with the paramount object of passing and repassing, 
for it must always be kept in view that anything substantially 
beyond user for that purpose is a trespass.’’ In this case the 
defendant, who owned a newspaper concerning horse racing, 
walked up and down a stretch of the highway adjoining the 
plaintiff's land for a period of about an hour and a half 
watching and taking notes of the trials of racehorses on the 
plaintiff's land. The Court of Appeal held that this was 
an improper use of the highway and that the defendant was 
a trespasser. 

The Court of Appeal followed its own decision of a few years 
earlier in Harrison v. Duke of Rutland [1893], 1 Q.B. 142, where 
the defendant was the owner of a grouse moor crossed by a 
highway the soil of which was vested in him. The plaintiff, 
during a grouse drive, went upon the highway solely for the 
purpose of using it to prevent the grouse from flying towards 
the butts occupied by the shooters. The defendant keepers 
in order to prevent this interference seized the plaintiff and 
held him down until the shooting was over. 

The plaintiff's action for assault was dismissed upon the 
ground that he was a trespasser, in that he was not using the 
highway for the purpose of passing and repassing along it 
according to the ordinary mode of user of the highway. 
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Parking 


It is interesting to consider the remarks of Collins, L.J., 
in Hickman v. Maisey as to the user of highways becoming 
enlarged as districts become more crowded in the light of 
traffic conditions of the present day. 

Queues outside places of entertainment and at omnibus 
stops are far more common now than in 1900. The position 
with regard to queues on the highway from the point of view 
of the liability of adjoining occupiers has already been 
referred to, but there is one common feature of the modern 
highway which was virtually non-existent fifty years ago and 
that is the waiting motor vehicle. 

This is a subject of controversy at the present time 
particularly having regard to the proposal in the Road 
Traffic Bill at present before Parliament for the establish- 
ment of parking meters, a proposal that has been strongly 
opposed by the motoring organisations. There is a school of 
thought that maintains that the public highway belongs to 
everybody and that the presence of stationary motor vehicles 
on it for several hours is an obstruction of a public right, 
and another school of thought that claims that the motorist 
who pays a tax to obtain a licence to put his car on the road 
in the first place has a right to use the roads for running his 
car or stopping, as he must do at some time, and that the 
leaving of a car on the highway is a justifiable exercise of his 
right to use the highway. 

Whether the imposition of this further burden on the 
motorist is reasonable is a matter for individual opinion, but 
from the legal point of view it would appear doubtful whether 
in ordinary circumstances a stationary car upon a highway 
can be held to be a public nuisance. The right of the old 
cart or carriage to stop on the highway to load and unload 
passengers or goods outside premises adjoining the highway 
and perhaps to wait on the highway is referred to in the early 
cases, and if these horse-drawn vehicles were left unattended 
they would be more likely to cause injury than the modern 
motor car which cannot stray away or injure people so long 
as it is stationary. The presence of a stationary car on the 
highway may or may not cause obstruction according to the 
width of the highway and the volume of traffic upon it. The 
motor car has become almost an indispensable part of the 
business and social life of to-day and it may be argued that 
leaving a motor car temporarily on the highway is merely 
an exercise of the owner’s rights as a passenger on the highway. 
On the other hand, there is no doubt that the presence of a 
number of stationary vehicles along the sides of a road does 
on occasions, by narrowing the available width of the carriage- 
way, obstruct and retard the progress of other traffic, and if 
left in a very narrow street any length of time a motor might 
be deemed a nuisance. If local authorities are to be empowered 
to designate official parking places alongside the carriageway 
of a highway the parking of a vehicle on such a parking place 
should not make the owner liable for any damage which 
may be caused, directly or indirectly, to any other road user 
by reason of its presence on that parking place. Perhaps 
statutory effect to this should be given in the Bill. 

The law relating to the user of highways, as was said by 
Romer, L.J., in Harper v. G. N. Haden & Sons, Lid., is the 
law of give and take. Those who use them must in doing so 
have reasonable regard to the convenience and comfort of others 
and must not themselves expect a degree of convenience and 
comfort only obtainable by disregarding that of other people. 

It is to be hoped that this principle will be observed in any 
legislation which may be introduced concerning the use of the 
public highway. om 
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APPOINTMENT OF NOTARIES 


Most country firms of solicitors are asked from time to time 
whether they have a notary public available, regardless of 
whether or not there is one in the firm. The laity seem to 
have very little idea of what a notary is, and even within 
the legal profession the office is shrouded in some mystery. 
At law school and in the prescribed books for the examinations 
the only mention made of notaries is in connection with the 
protesting of bills of exchange; and the only textbook on 
notarial practice (Brooke’s Office of Notary) has long been out 
of print. A new edition is, however, believed to be imminent. 

Notaries are of three classes. Those who practise in the 
jurisdiction of the Scriveners’ Company must be members of 
that company, serve articles, and pass examinations in the law 
of at least two countries. They are highly specialised, they 
have an exclusive jurisdiction within the cities of London 
and Westminster and the Borough of Southwark and three 
miles radius thereof and may not be solicitors. They are 
therefore not the subject of this article. Secondly there are 
the general notaries who have served articles for at least 
five years toa notary. Their jurisdiction is unlimited except 
that they may not practise within the jurisdiction of the 
Seriveners’ Company. Unless the ordinary practitioner has 
a notary already in his office, he cannot be articled to one ; 
as Mrs. Beeton would say: “ First catch your notary.”’ 
The third class is the district notary. He has all the powers of 
a general notary but only within a limited radius of his office, 
usually ten miles. 

In order to become a notary, the solicitor must apply to 
the Master of the Faculties (at 1 The Sanctuary, Westminster) 
by memorial in the prescribed form supported by a testi- 
monial signed by two practising notaries. The testimonial 
states the age of the applicant, that he is known to the 
notaries and is of known probity, sober life and conversation, 
and conformable to the doctrine and discipline of the Church 
of england and well affected to Her Majesty. The appoint- 
ment is by the Archbishop of Canterbury, which explains the 


A Conveyancer’s Diary 


OPTIONS TO PURCHASE 


A READER of this Journal has asked to be referred to any 
articles dealing with the grant in leases by trustees of options 
to purchase at a valuation at the time of the exercise of the 
option, and similarly with respect to the grant of such options 
by mortgagors. I cannot remember any article on this 
subject appearing since the war, and the questions are worth 
some discussion. 
Trust property 

As to trust property, there is a statutory power in s. 51 
of the Settled Land Act, 1925. This replaces and extends 
a power originally conferred by the Settled Land Act, 1889, 


which was confined, however, to building leases. The 


present power is much more general, but it is subject to 
restrictions which clearly make it inapplicable to the particular 
kind of transaction which this reader has had in mind. 
Under the statutory power a tenant for life may grant an 
option to purchase or take a lease of the settled land at a 
price or rent fixed at the time of the granting of the option 
(s. 51 (1)). 


The provision that the price or rent must be 


reason for stating the applicant’s religion; but a different 
religion is not a bar to the application although it must be 
stated. 

The memorial states what other notaries are practising 
within the applicant’s proposed district, and any articled 
clerks nearing completion of their term of service within that 
district. It also states how far away the nearest notaries 
are and why it is considered that a notary is required in the 
applicant’s district ; and when the applicant was admitted a 
solicitor. It finishes with a prayer that the applicant be 
appointed and admitted. 

The memorial has to be supported by the signatures of 
the magistrates, solicitors, bankers, merchants, etc., living 
within the district who consider that the appointment should 
be made. In normal cases about two dozen signatures are 
required, and they must be persons of substance likely to 
require the services of a notary. However, if the applicant 
is under thirty years of age he must make out a very strong 
case and get still more signatures. In a country district this 
may perhaps be difficult ; one starts with five bank managers, 
say half a dozen magistrates, half a dozen solicitors, and then 
looks about for at least eight merchants who might have 
foreign connections. 

When the applicant considers his case established (and, if 
there are other notaries within his district, has obtained 
their consent) he submits the memorial and testimonial to 
the Master for consideration. If it is accepted he will then 
attend at the faculty office (or, if this cannot be done, before 
his local vicar) to be sworn in. The faculty office fees on an 
uncontested application are £19 8s., and the notary will also 
have to provide himself with a seal and presumably a brass 
plate. Whether it is all worth it is for you to decide ; I have 
found the work fascinating in its variety and I recouped all 
my disbursements in two months, but I always believe I was 
born with a silver spoon in my mouth. 


fe i 


SETTLED LAND 


fixed at the time of the granting of the option is elaborated 
in s. 51 (3), which provides that the price or rent shall be 
the best which, having regard to all the circumstances, can 
reasonably be obtained, and either (2) may be a specified 
sum of money or rent, or at a specified rate according to the 
superficial area or the frontage of the land; or (b) in the 
case of an option contained in a lease or an agreement for a 
lease, may be a stated number of years’ purchase of the 
highest rent thereby reserved ; or (c) if the option is exercisable 
as regards part of the land comprised in a lease or an 
agreement for a lease, may be a proportionate part of such 
highest rent. This power is specifically conferred upon the 
tenant for life of settled land, but by virtue of s. 28 of the 
Law of Property Act, 1925, trustees for sale of land have 
precisely the same power in this respect. But none of this 
helps in the particular case. 

Nor is there any help to be derived from the law apart from 
statute. The fact that it is deemed desirable to confer 
certain powers on trustees by statute does not necessarily mean 
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that no power in the particular respect exists or can exist 
without statutory intervention; but that is in fact the 
position in regard to the grant of options over settled property 
by trustees. A trustee cannot grant an option to purchase 
trust property at a future time at all, however the price at 
which the property is to be purchased is determined or 
determinable ; the grant or purported grant of such an 
option is a breach of trust, and the court will not specifically 
enforce the contract at the suit of the grantee of the option. 
The best known of the cases on this point is Oceanic Steam 
Navigation Company v. Sutherberry (1880), 16 Ch. D. 236. 
The administrator of an intestate who died possessed of 
certain leasehold property, having tried without success to 
sell the property, granted an underlease to the plaintiff 
company, at a proper rent, and by the underlease also granted 
to the company an option to purchase the property 
exercisable within the first seven years of the term of the 
underlease at a price <o newhat in excess of the value put 
upon it at the time by a competent valuer. The company 
entered and proceeded to erect buildings on the property at 
an expenditure nearly double the amount at which the 
option would have entitled it to purchase. Within the time 
limited for its exercise the company served notice of its 
intention to exercise the option. It was proposed that the 
persons entitled to the property under the intestacy should 
join in the conveyance, but a partial interest therein was 
vested in trustees, and those trustees refused to concur in 
the conveyance. As a consequence, the company brought 
an action for specific performance. This action was dismissed 
at first instance, and the Court of Appeal upheld this 
decision. 

There were some questions as to the powers and the position 
of an administrator in regard to leasehold property, but for 
the purposes of the case the court treated an administrator 
on exactly the same footing as a trustee. In the case of an 
ordinary tr..stee, Sir George Jessel, M.R., said, it was clear 
that no such option as had been granted in the case before the 
court could be given by him. James, L.J., expressed the view 
that it would be most dangerous if a trustee could enter into 
a contract for sale binding the estate for some years afterwards, 
whatever might be the alteration in the value of the property ; 
the agreement made was a violation of the rules which had 
been laid down for the guidance of trustees in the exercise of 
their duty, and the mere fact that the agreement was a 
beneficial one would not justify the court in upholding it; 
and the third member of the court, Lush, L.J., also expressed 
views which can leave no doubt that the grant of an option 
by a trustee is a breach of trust. 


This is an extremely strong decision because all members 
of the court thought the case to be a particularly hard one for 
the plaintiff company, and if there had been any possibility 
of reaching a different conclusion consonantly with the law 
there is no doubt that the court would have been only too 
willing todo so. But the result of the case is a clear upholding 
of an established principle, that the grant of an option to 
purchase trust property is a breach of trust. It is true that 
James, L.J., suggested that the reason for this rule was, 
perhaps, the possibility of a loss to the trust arising from 
changes in the value of the property during the currency of 
the option. There are indications of a similar view in the 
judgment of Scrutton, L.J., in Re Chaplin, etc., Co. Ltd.'s 
Contract [1922] 2 Ch. 824, at p. 845. But Sir George Jessel 
put the reason more generally ; in his view it was the fetter 
on the exercise of the trust for sale which, by preventing the 
trustce from selling to any other person during the currency 
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of the option, made the transaction undesirable. This was 
also, I think, the view of Maugham, J., in Johnson v. Clarke 
[1928] Ch. 847, at pp. 858 et seg. Even if the grantee of the 
option is to pay the reigning market price at the time of the 
conveyance, on constat that some other person would not, 
for some reason peculiar to himself, offer a higher price, and 
a trustee who has deprived himself of the power to accept the 
highest possible price is not doing his duty to the trust. 

The result of the cases, I think, is that a trustee cannot 
grant an option to purchase trust property except under his 
statutory power, i.e., at a price fixed in accordance with the 
statutory provisions at the time of the grant of the option. 
Certainly a person who wishes to acquire an option from a 
trustee should be so advised. 


Option granted by mortgagor 

So much for the part of this question which concerns trust 
property. As regards an option to purchase conferred upon a 
mortgagee, the position admits of even less doubt. An option 
for the mortgagee to purchase the mortgaged property 
is void. Such an option was so held in Samuel v. Jarrah 
Timber, etc., Corporation {1904} A.C. 323, and I will quote a 
passage from Lord Macnaghten’s speech in that case as 
indicating the inviolability of the rule. The Court of Appeal, 
he said, had treated the question as governed by the rule 
against clogging the equity of redemption. “‘ But,’’ his 
lordship went on, “in my opinion the question here depends 
rather upon the rule that a mortgagee is not allowed at the 
time of the loan to enter into a contract for the purchase of the 
mortgaged property. This latter rule is, I think, founded on 
sentiment rather than on principle. It seems to have had 
its origin in the desire of the Court of Chancery to protect 
embarrassed landowners from imposition and oppression. 
And it was invented, I should suppose, in order to obviate 
the necessity of inquiry and investigation in cases where 
suspicion may be probable and proof difficult. I gather 
from some general observations made by Lord Hardwicke 
in Mellor v. Lees (1742), 2 Atk. 494, that he would have been 
disposed to confine the rule to cases in which the court finds 
or suspects ‘a design to wrest the estate fraudulently out of 
the hands of the mortgagor,’ and to cases of ‘common mort- 
gage’—that is, as I understand it, mortgage of land by deed . . . 
In Vernon v. Bethell (1761), 2 Eden 113, however, Northington, 
L.C. (then Lord Henley), laid down the law broadly in the 
following terms: ‘This court, as a court of conscience, is 
very jealous of persons taking securities for a loan and con- 
verting such securities into purchases. And therefore I 
take it to be an established rule that a mortgagee can never 
provide at the time of making the loan for any event or 
condition on which the equity of redemption shall be dis- 
charged and the conveyance absolute. And there is great 
reason and justice in this rule, for necessitous men are not, 
truly speaking, free men, but to answer a present exigency 
will submit to any terms that the crafty may impose upon 
them.’ This doctrine, described by Lord Henley as an 
established rule nearly 150 years ago, has never, so far as I 
can discover, been departed from since or questioned in any 
reported case. It is, I believe, universally accepted by text- 
writers of authority. Speaking for myself, I should not be 
sorry if your lordships could see your way to modify it so as 
to prevent its being used as a means of evading a fair bargain 
come to between persons dealing at arms’ length and 
negotiating on equal terms. The directors of a trading 
company in search of financial assistance are certainly in a 
very different position from that of an impecunious landowner 
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in the toils of a crafty moneylender. At the same time I 
feel the difficulty of interfering with any rule that has prevailed 
so long...” 

I have transcribed this passage at length because, apart 
from the pleasure of savouring the admirably terse language 
of Lord Macnaghten on any occasion, it shows that the 
decision was based on a rule which, statute apart, there is no 
hope of shaking. If the rule were an extension of the principle 


Landlord and Tenant Notebook 
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that the equity of redemption must not be clogged, it could 
perhaps be argued that the modern trend is to interpret that 
principle in a sense more favourable to the mortgagee than 
once was the case (see, e.g., Knightsbridge Estates Trust, Ltd. 
v. Byrne |1939) Ch. 441). That cannot be said of the rule 
that an option granted at the time of the loan to purchase 
the mortgaged property is void. 
 hec” 


LANDLORD’S LIABILITY FOR DISREPAIR : 


NOTICE AND 


“ Held, that although the landlords’ covenant to keep in repair 
included a duty to repair any defect that existed when the 
premises were let, such obligation did not arise until they had 
notice thereof ; and that as the landlords had not been given 
notice of the defect and the plaintiffs had not proved that they 
had actual knowledge of it, they were not in breach of their 
covenant.’’” Soruns the headnote in U/niproducts (Manchester), 
Ltd. v. Rose Furnishers, Ltd. |1950' 1 W.L.R. 45; ante, p. 15, 
in which landlords bound by a covenant to repair were held 
not liable for the consequences of disrepair existing at the 
time of their grant but of which they had been and remained 
ignorant, a decision which adds to our knowledge of the law— 
but perhaps not as much as a casual perusal of the headnote 
might suggest. 

The statement is unexceptionable as regards accuracy, 
but it is important to read the “ until they had notice thereof ”’ 
as meaning “‘ until they knew about it.’” For Glyn-Jones, J.’s 
judgment, which commences by referring to the case as 
raising a point of law upon which there appeared to be no 
precise and binding authority, concludes with: “‘ Since I am 
not satisfied that Mr. Atkinson (counsel for the plaintiff 
tenants) has proved actual knowledge, it becomes unnecessary 
for me to consider what my decision in this case would have 
been had actual knowledge been established.’ 

The facts were, briefly, that the defendants let a shop to 
the plaintiffs for a term of five years, covenanting to keep the 
roof and main structure in good tenantable repair; joists 
supporting the floor of a small storeroom were at the time of 
the grant badly affected by dry rot (those interested in the 
insidious nature of this trouble and the possible part it may 
play in dilapidation matters will find an article on the subject 
at 97 Sor. J. 455); a few months after the plaintiffs had 
moved in they (being guided by the local authority’s inspector) 
repaired some of the floorboards ; a few months later, while 
their manager was standing in the room, the floor collapsed 
and he was badly injured. The plaintiffs settled his claim 
and sued for the amount thereof (and of costs paid). 

I am not sure what significance should be attached to the 
repair of the floorboards, which consisted in replacing a metal 
plate covering a hole by portions of new boards. It does not 
look as if the builder concerned would have had any occasion 
to notice the dry rot which was in the joists and at the point 
where they entered the walls ; and Glyn-Jones, J.’s statement 
that the plaintiffs might have called upon the defendants to 
repair the floorboards seems to assume, somewhat uncritically, 
that those boards were part of “ the roof, main structure and 
outside walls, except the glass windows but including 
boundary walls ’’, which might well be considered arguable. 


KNOWLEDGE 


Necessity for “ notice ” 

The doctrine, principle or rule (it was called all three in 
two speeches in Murphy v. Hurly 1922) 1 A.C. 369) by which 
an unexpressed qualification is read into a landlord’s covenant 
is a fair example of liberal interpretation and was, I think, 
first stated by Lord Mansfield, C.J., in Moore v. Clark (1813), 
5 Taunt. 90. ‘‘ The lessor may charge the lessee without 
notice ; for the lessor is not on the spot to see the repairs 
wanting ; the lessee is ; and therefore the lessee cannot charge 
the lessor for breach of repairs without notice, for the lessor 
may not know that repairs are necessary.’’ This succinct 
statement was, however, purely an obiter dictum, and no 
objection based on the notion that the lessor ought to have 
provided for that when he entered into the covenant came to 
be considered ; nor does the dictum visualise the possibility of 
a lessee lawfully not on the spot ; or of a lessor who has gone 
away to shoot big game in the wilds of Africa, after authorising 
his bankers to collect rent but not to do anything else. 


Lord Mansfield’s pronouncement, though apparently referred 
to in later cases (including Uniproducts, Ltd. v. Rose 
Furnishers, Ltd.), does not seem to have been accorded pride 
Glyn-Jones, J., invoked the principle “ laid down 
in’’ Makin v. Watkinson (1870), L.R. 6 Ex. 25, in which 
a “‘notice’’ was the decisive factor. Also, the judgments 
used rather more emphasis. I will mention them presently 
when dealing with the point I propose to discuss, which 
, since liability of landlords for maintenance has become 
more common, of some importance. It is whether, assuming 
that (as Glyn-Jones, J., held) means of knowledge is not 
enough, actual knowledge must be the result of a communi- 
cation from the tenant ? The learned judge himself thought 
this ‘‘ went too far.”’ 


of place. 


is 


The leading case 


The point has been either ignored in, or touched upon, but 
not decided by, a number of authorities, which I will take in 
chronological order. 

The above-cited judgment of Lord Mansfield in Moore v. 
Clark may be considered neutral, though the words “ the 
lessee cannot charge the lessor . . . without notice’’ do 
rather suggest that the covenantor might disregard infor- 
mation received from another source. In Makin v. Watkinson, 
however, the question was actually decided upon demurrer— 
the defendant landlord having pleaded that he had received 
no notice from the lessees. In the course of his judgment, 
Bramwell, B., said: ‘‘. . . the parties cannot have intended 
so preposterous a covenant as that the defendant should 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for tts general purposes 
the sum of £._._..___. —..... free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 





St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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, Serutton 


: Charterparties and 
| Bills of Lading 
| 


*‘Members of the legal profession concerned with the 
somewhat specialised branch of the law covered by this 
volume will recognise that in this new edition its excel- 
lence remains unimpaired and will find herein an up-to- 
date version of the law no less admirable than that 
formulated by its original author.”-—The Law Times. 


| Sixteenth Edition by Sir William L. McNair and Alan A. 


Mocatta, Q.c. 
72s. post paid. 





fr. P. Colinvaux 


The Carriage of 
Goods by Sea Act 1924 


** Mr. Colinvaux has based his book on that part of 

| his edition of Carver’s Carriage of Goods by Sea which 

relates to the Act of 1924, but has so expanded its scope 

| that it can truly be described as a new work. It is much 

more than a mere commentary on the statute, for the 

necessary historical background is provided together with 

| an exposition of the subjects of deviation, seaworthiness 

and the functions of a bill of lading. Valuable com- 

| parisons are made with the legislation of the Dominions, 

the United States and the leading continental countries. 

It should soon establish itself as the standard book for all 

| interested in this branch of the law.”—Journal of the 
Society of Public Teachers of Law. 

| 25s. 6d. post paid. 


Lowndes & Rudolf 


The Law of 
General Average and 


The York-Antwerp Rules 





| ** Both editors, as well as their American collaborator, 
must be congratulated on having produced a book which 
| strikes an admirable balance between scholarly exposition 
and a practical approach to these difficult problems.” — 
| The Law Journal. 


Eighth Edition by J. F. Donaldson and C. T. Ellis. 
107s. post paid. 


Sweet & Maxwell + Stevens & Sons 
2 & 3 Chancery Lane, London, W.C.2 
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keep in repair that of which he had no means of ascertaining 
the condition,’ drew a picture of a tenant threatening his 
landlord with an action for trespass if he entered to see the 
state of repair, but suing him for breach of covenant if he 
failed to repair, and summarised the position in these words : 
“‘ If we look to the reason for the rule, it is, that when a thing 
is in the knowledge of the plaintiff, but cannot be in the 
knowledge of the defendant, but the defendant can only 
guess or speculate about the matter, then notice is 
necessary...” 

It may be of importance to note that the trouble in Makin 
v. Watkinson was main timbers trouble. In this and in 
other cases, the tenant would normally become aware of the 
disrepair before the landlord did: “‘ notice is necessary ”’ 
must, I submit, be read with this in mind, but Bramwell, B.’s 
conclusion might well have used the word “ knowledge.”’ 

Then in Hugall v. M’Lean (1885), 53 L.T. 94 (C.A.), a tenant 
who had done the repairs (to drains) herself sued her landlord 
for the cost ; he successfully pleaded that he had received no 
notice of the disrepair. The plea was again narrow, but the 
jury, having been asked, actually found that he did not 
know and also that he had not had the means of knowing, 
etc. The court applied Makin v. Watkinson ; but what is of 
interest for present purposes is another dictum, namely, one 
by Brett, M.R.: “. . . the tenant must take care that the 
landlord has notice of the defective state of repair. I doubt 
whether, if the landlord has notice aliunde, he would be liable, 
but it is not necessary to decide this. If he were told by a 
neighbour that the premises were out of repair it might 
happen that he would be unable to enter . . .”’ 

Broggi v. Robins (1899), 15 T.L.R. 224 (C.A.), makes no 
contribution towards solving the problem (the tenant had 
himself not been aware of the defect) ; and much the same 
can be said about Tredway v. Machin (1904), 91 L.T. 310 
(C.A.), in which a jury had found that if the landlord, when 
repairing a balcony, had caused all the cement tu be removed 
from its floor, the defective condition of the slab next the 
wall (which had broken and occasioned the collapse of the 
balcony) would “ probably ’’ have been discovered. Collins, 
M.R.’s judgment does not deal either way with the question 
of source of knowledge: “unless he is told’’ and “ unless 
notice has been given’’ afford no guidance. 


Official communication 
Equally tantalising is Torrens v. Walker {1906} 2 Ch. 166 ; 
it is true that the first intimation that the landlord had came 
in the form of a dangerous structure notice issued by the 
London County Council and addressed to him, though 
actually served on the premises. The covenant was found 
not to be broken, and all we get from Warrington, J.’s 
judgment on this question of knowledge is his agreement 
with Brett, L.J.’s dictum in Hugall v. M’lean: “I think it 

must be from the tenant, and not aliunde.”’ 


Exceptions 
When in Melles & Co. v. Holme {1918} 2 K.B. 100, Salter, J., 
held that the qualification was inapplicable to a covenant 
to repair what was not actually let—a roof retained by the 
landlord—he based his conclusion on Bramwell, B’s. “‘ When 
a thing is in the knowledge of the plaintiff but cannot be in 
the knowledge of the defendant . . .”’ 


Mr. Richard Goldsborough, deputy town clerk of Stafford, 
has resigned that post to enter private practice. 
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The position was again reviewed in Murphy v. Hurly [1922) 
1 A.C. 369, when it was held that the rule did not apply to a 
duty to repair a sea-wall (in Ireland) of which the landlord 
retained control. Describing the rule, Lord Atkinson spoke 
of ‘the necessity for giving notice,’’ Lord Sumner of ‘‘ the 
rule requiring a notice of want of repair by the tenant,’ 
Lord Parmoor of “‘ an obligation to give notice’’; but there 
was, of course, no need to consider the matter of knowledge 
aliunde. 

Other authorities 

But in Griffin v. Pillet {1926} 1 K.B. 17, in which a 
covenantee had sent his landlord a somewhat vague letter 
mentioning that the steps needed attention, builders employed 
by the landlord had then inspected and reported the steps to 
be dangerous, and they had collapsed under the tenant 
before being repaired. Wright, J., had something to say on 
this point ; after hearing from the builders, at all events, 
the landlord was “ not entitled to defend himself merely on 
the ground that he had had no actual notice of the defect.’’ 
As the builders were, at all events, not the tenant’s agents, 
this dictum (it must be called so, for the learned judge held 
that the earlier communication sufficed) does support the 
view that notice need not be given by the covenantee. 


Housing Act cases 


It was first held that the qualification applied to low rental 
lettings under the Housing Acts in Morgan v. Liverpool 
Corporation [1927] 2 K.B. 131, and the decision was affirmed 
by McCarrick v. Liverpool Corporation [1947] A.C. 219. 
In neither was there any real occasion to go into the point ; 
in the former, Hanworth, M.R., spoke of notice served upon 
the landlord ; in the latter, Lord Sumner of notice being a 
condition precedent to liability, Lord Atkinson of the landlord 
becoming aware of the defect ; but the immateriality of the 
question for the purpose of the case is reflected in Lord 
Porter’s: ‘‘I cannot see that the insertion of the words 
‘provided that he knows that the premises are not in 
habitable repair,’ or, if you please, provided that the tenant 
has given notice of the want of repair, is contradictory of 
the wording of the section.”’ 


Conclusions 


My own submission would be that it is consistent with 
the underlying principle that knowledge aliunde would suffice. 
This is consistent with the “‘ reason for the rule ’’ invoked by 
Bramwell, B., in Makin v. Watkinson, with the use of the 
passive voice—‘‘ unless he is told’’—by Collins, M.R., in 
Tredway v. Machin, with Wright, J.’s implied recognition 
of the validity of notice from the covenantor’s builders in 
Griffin v. Pillet. Granted that there may be circumstances 
in which a landlord need not attach importance to what is 
told him by a neighbour of his tenant, e.g., if the neighbour 
is notoriously incautious in his utterances, it seems doubtful 
whether liability would be excused in the following: tenant 
absent on holiday ; landlord, passing the building, is struck 
by a tile sliding from roof; defers effecting repair till tenant 
returns and finds furniture, etc., damaged by rain. It seems 
to me that a plea of no notice from the tenant would fail. 
No occasion for guesswork or speculation (Makin Vv. 
Watkinson) and one must not take Brett, M.R.’s “ aliunde”’ 
(in Hugall v. M’Lean) too literally. R.B. 


Mr. Gwilym Lloyd Thomas, solicitor, of Aberystwyth, was 
married on 14th January to Miss Vida Benbow, of Aberystwyth. 
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HERE AND THERE 


TWO INTO ONE 
TwIcE one is two, twice two is four—in that simple faith 
we were nurtured and in that simple faith most of us will 
die for, as the Jesuits hold, have charge of a child till he is 
seven and you have formed him for life. Not all the higher 
mathematics, quadratics and logarithms that we take in 
or fail to take in during our more advanced studies, not 
Einstein and all his successors can unconvince us that at 
least for the practical purposes of everyday life around us 
the simpler aspects of the multiplication table offer a reliable 
solution to all our problems. But life never really is as 
simple as that and the elusiveness of words abets the elusive- 
ness of life. It is true that if you think of an object you can 
double it: a double-barrelled gun is a gun with two barrels. 
But you could not explain the quality and dimensions of a 
double-bass by an easy analogy. A doublet is not twice a 
singlet. Nor is it by any process of enlargement and amplifi- 
cation that a single gentleman becomes a double gentleman. A 
double chin once it is well established might often be more 
accurately described as a multiple chin, while in the world of 
whiskies and brandies it would be as pedantic to seek for a 
universally applicable definition of a double as to attempt 
to measure and relate two shifting sunset clouds. Faced with 
a word of such protean ambiguity, it was perhaps a little hard 
on the Bournemouth magistrates to ask them to draw a 
line between a single bed and a double bed. A _ blanket, 
68 in. by 873 in., had been described in an advertisement as 
“double bed size.”’ Was that or was it not an accurate 
description ? Rough common sense would say: Find a 
single bed, multiply it by two, and you have a double bed. 
But here you encounter unexpected difficulties in your unit 
of measurement. Single beds, according to the evidence, 
shrink and expand with all the unpredictability of objects 
in Alice’s Wonderland, for the court was told’ that if two 
people sleep in a 3 ft. 6in. bed it is a double bed, but if ove person 
sleeps in a4 ft. bed it is a single bed. Thus immediately one 
is launched on the perilous seas of relativity. Surely two 
very small thin people could fit into a 3 ft. 6 in. bed without 
ipso facto converting it into a double bed. Surely Falstaff 
in a 4 ft. bed would constitute the reductio ad absurdum of 
calling it a single bed. Then in relativity there is the time 
factor, too. The 3 ft. 6 in. bed which would possess every 
imaginable quality of the ideal double bed in the cosy intimacy 
of the first matrimonial home would contract to intolerably 
cramped dimensions when age and corpulence had affected the 
perceptions of the occupants. Perhaps one would not have 
to wait so long. One recalls the experience of the gallant 
Lady Erroll who accompanied her husband, a captain in the 
Rifle Brigade, to the hardships and dangers of the Crimean 
War. She shared his perils and she shared his tent, in which 
there was only one bed. Long, long afterwards a grandchild 


Mr. JoHN BENNETT, Chief Magistrate, Nigeria, has been 
appointed Puisne Judge, High Court of Lagos. 

SIR JAMES HENLEY CoussEy, Justice of Appeal, West African 
Court of Appeal, has been appointed president of the West 
African Court of Appeal. 


The Queen has been pleased to approve the appointments of 
Mr. Ropert YorKE HepGeEs, Mr. STEPHEN PETER JOHN QuaAo 
THomas, Mr. CHARLES RusseLtt Stuart and Mr. WILLIAM 
Henry Irwin, Puisne Judges, Nigeria, to be Judges of the 
High Court of the Western Region of Nigeria. 


asked her whether it was comfortable. ‘‘ I don’t know, my 
dear,’’ she answered. “His lordship had the bed and I 
slept on the ground.”’ That, of course, was a single bed. 


' SETTING A STANDARD 

Peering apprehensively into the future, one can see that 
the scientific managerial State cannot much longer tolerate 
the unhealthy individualistic eccentricity of our bedding 
habits. A Statutory Instrument must be drafted forthwith 
laying down standard dimensions for the single and the 
double bed. Whitehall will make the bed and will lie on 
it. Just at the moment, it is (we believe) beyond the power 
of the new Procrustes to produce a standard-sized body to 
fit the standard-sized bed, but any minute now a research 
chemist will produce a new ‘“‘ wonder drug’’ (as they say in 
Fleet Street) by which stature can be scientifically regulated 
without the tiresome and primitive business of lopping or 
stretching to which the original Procrustes treated the 
occupants of his bed. In that reassuringly orderly day all 
beds not conforming to the standard will be destroyed save 
for a few relegated to the folk museum, like the great Bed 
of Ware in the Victoria and Albert. If one small potentate 
had slept in the Bed of Ware, would the witnesses in the 
Bournemouth case have contended that that automatically 
converted it into a single bed? It is 13 feet across, of massive 
oak, carved all over with gargoyles, angels and ferocious 
monsters. Built in the sixteenth century, it stood in the Crown 
Inn at Ware, and once in its unregenerate early days six 
London citizens and their wives travelled down and slept 
in it together for a “‘ frolick’’—an excellent Whitehall 
reason for the immediate issue of a Beds (Double and Single) 
(Limitation) Order. Then there was the ill-starred bed in 
which Richard III slept at the ‘“‘ Blue Boar”’ in Leicester on 
his march to Bosworth. The Plantagenet idea of a camp 
or travelling bed (very different from the Earl of Erroll’s) 
lacked nothing in magnificence and solidity, and after the 
King’s death it was left as a quasi-fixture where it stood. 
Years afterwards, in Queen Elizabeth’s reign, Mrs. Clarke, 
the wife of the then landlord, was making the bed, which was 
heavily boarded at the bottom, when a gold coin rolled out. 
She opened it up with a chisel and found a hoard indicating 
that Richard had used it as a secret tréasure chest. She 
and her husband kept quiet about their find, but their sudden 
access to riches could not be concealed. After her husband's 
death, her maid plotted with seven ruffians to rob her and in 
her efforts to raise the alarm she was killed by them. The 
robbers were convicted and executed in 1613. King 
Richard’s bed with its secret was a double bed in every 
sense. (Oh yes, going back to the Bournemouth case, the 
magistrates held that a double bed blanket must be at least 
80 in. wide by 96 in. long.) RICHARD ROE. 


The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service: Mr. D. A. K. 
Alexander, Assistant Legal Draftsman, Jamaica, to be Legal 
Draftsman, Jamaica; Mr. V. R. Dervish, District Judge, Cyprus, 
to be President, District Court, Cyprus; Mr. B. H. Ekrem, 
Magistrate, Cyprus, to be District Judge, Cyprus; Mr. R. H. 
Munro, Assistant Administrator-General, Uganda, to be Deputy 
Registrar-General, Kenya; Mr. H. G. Sherrin, Resident 
Magistrate, Kenya, to be Senior Crown Counsel, Kenya ; 
Mr. R. C. S. Ellison to be District Judge, Cyprus; Mr. R. H. 
Gilbert to be Resident Magistrate, Tanganyika. 
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NOTES OF CASES 


These Notes of Cases are published by arrangement with the Incorporated 
Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible, the appropriate page reference is given at the end of the note. 


Court of Appeal 


COUNTY COURT’S JURISDICTION TO ENTERTAIN 
CLAIM FOR COST OF MAINTAINING PUBLIC SEWER 
Great Yarmouth Corporation v. Gibson 
Evershed, M.R., Birkett and Romer, L.JJ. 16th December, 1955 

Appeal from Great Yarmouth County Court. 

The Great Yarmouth Corporation brought proceedings in the 
county court against the owner of a house, claiming £13 16s. 5d., 
an apportioned part of the cost of maintaining a public sewer. 
The judge held that although he was satisfied that the claim was 
made out, he had no jurisdiction to adjudicate on it because the 
general jurisdiction conferred by s. 293 of the Public Health Act, 
1936, had been ousted by a provision in s. 24 for the recovery of 
the costs and, accordingly, the claim should have been made in 
a court of summary jurisdiction. The corporation appealed. 

EVERSHED, M.R., said that the county court had jurisdiction 
to consider the claim, since the general jurisdiction conferred 
by s. 293 would only be ousted by a provision in some other 
section as to the manner in which a sum claimed could be 
recovered, and no such provision was made in s. 24. At most 
it could only be said that s. 24 (3) proceeded on the hypothesis 
and recognised that these sums might be recovered in the justices’ 
courts ; but throughout the Act there were the linked conceptions 
that an owner might have a special right to appeal to a court of 
summary jurisdiction while at the same time there was general 
jurisdiction in the courts of summary jurisdiction, the county 
court and the High Court to entertain claims made and recover 
the various sums with which the Act was concerned. The 
question did not, however, arise as to whether the county court 
should have jurisdiction to determine a claim which would have 
been barred in a court of summary jurisdiction because the time 
during which such a claim had to be made in those courts had 
expired. The further question was whether an owner who was 
sued in a county court could raise as matters of defence any of the 
matters specified in s. 24 (3). The corporation had conceded the 
point here but his lordship was of opinion that it would be open 
to an owner to raise such matters in defence to an action as 
were necessarily involved in the allegations underlying the claim, 
even though the time limit applying if they had been raised in a 
court of summary jurisdiction had expired. 

Birkett, L.J., dissented. He said that s. 24 made provision 
for the recovery of the cost which ousted s. 293. Section 24 (1) 
provided in general terms for the recovery of the expenses 
“subject to the provisions of this section’”’; that brought in 
subs. (3), which stated that the matters there set out for the 
protection of the owner must be determined by a court of summary 
jurisdiction and set out two manners in which the sums might 
be recovered. The question was not whether exclusive provision 
for recovery was made elsewhere than in s. 293 but whether any 
provision was made, and s. 24 (3) plainly contemplated that there 
should be proceedings in the justices’ courts for the recovery of 
these sums. 

Romer, L.J., agreed with the conclusion reached by Evershed, 
M.R., but he was of opinion that if the owner raised as matters of 
defence to an action in the county court any of the matters 
specified in s. 24 (3), it might well be that the action would have 
to stand adjourned until the owner had had resort to a court of 
summary jurisdiction. Appeal allowed. 

APPEARANCES: Peter Boydell (Sharpe, Pritchard & Co., for 
Farra Conway, Town Clerk of Great Yarmouth); /. S. Laskey 
(Smith & Hudson, for Wiltshire, Sons & Tunbridge, Great 


Yarmouth). 


(Reported by Miss E. Dancerrie.p, Barrister-at-Law] [2 W.L.R. 356 


INEXPLICABLE ACCIDENT CAUSING DEATH OF 
EMPLOYEE: WHETHER EMPLOYERS NEGLIGENT: 


WHETHER RES IPSA LOQUITUR 
Moore v. R. Fox & Sons 
Evershed, M.R., Birkett and Romer, L.JJ. 
Appeal from Streatfeild, J. 
A workman in the employ of the defendants, who were cellulose 
and bronzing specialists, was killed by an explosion while operating 


20th December, 1955 


a de-rusting tank. The explosion occurred underneath the tank, 
which was filled with liquid chemicals and heated by gas, thermo- 
statically controlled. Underneath the tank was a pilot jet which 
ignited the burner and there was also a smaller continuously 
burning jet called a ‘‘ bleeder.’’ When the temperature in the 
tank reached the required level the gas supply to the burner 
turned off automatically, but came on again when the temperature 
had dropped to a certain level : thus, when the tank was operating 
normally, the burner then re-ignited from the pilot jet. The 
explosion was due to an accumulation of unburnt gas exploded by 
one of the continuously burning jets, but the reason why the gas 
accumulated was never determined. The administratrix of the 
deceased sued the employers, alleging that they had been negligent 
and claiming damages. Streatfeild, J., dismissed the action and 
the plaintiff appealed. 

EVERSHED, M.R., said that, applying the statement of principle 
in Scott v. London and St. Katherine’s Dock Co. (1865), 3 
H. & C. 596, at p. 601, it could rightly be said of the happening 
of the explosion “‘ ves ipsa loquitur.’’ The onus of explaining the 
accident was, therefore, thrown on the defendants, the position 
as to onus of proof in such cases being as stated by Asquith, L.]J., 
in Barkway v. South Wales Transport Co. [1948] 2 All E.R. 460, 
at p. 471, and supported by Lord Radclitfe in Esso Petroleum, 
Lid. v. Southport Corporation [1956] 2 W.L.R. 81; ante, p. 32. 
Streatfeild, J., had relied on a statement by Langton, J., in 
The Kite [1933) P. 154, at p. 168, citing the speech of Lord Dunedin 
in Ballard v. North British Railway Co. [1923] S.C. (H.L.) 43, at 
p. 54, but in the passage cited his lordship was of opinion that 
Lord Dunedin had been considering the circumstances in which it 
might be said ‘ves ipsa loquitur’’ and not what followed if the 
principle applied. Lord Dunedin was not laying down that where 
the event was shown to be such upon a true analysis that the 
thing spoke for itself, the defendants could none the less discharge 
the onus upon them by proffering explanations of which the most 
that could be said was that some, at least, were consistent with 
the absence of want of care. Such a view negatived the proposi- 
tion that the onus (of showing that the accident was not attri- 
butable to negligence) had been cast upon the defendant. In 
the present case, therefore, the defendants did not discharge the 
onus of proof laid on them by showing that the accident was 
inexplicable and by adducing scientific theories as to possible 
causes. Alternatively, if the doctrine of ves ipsa loquitur did 
not apply and the onus of proving negligence rested on the 
plaintiff throughout, she had discharged the onus by establishing 
that the explosion would not have occurred if proper care and 
attention had been applied to the apparatus. 

Birkett, L.J., agreed. 

Romer, L.J., agreed with the conclusion on the alternative 
second ground, but said that he was doubtful whether the 
principle ves ipsa loquitur applied to the accident. Appeal 
allowed. 

APPEARANCES: Stephen Chapman, Q.C., and Roger D. B 
Davies (Trott & Gentry); R. H. Forrest, Q.C., and Ronald E. 
Hopkins (Carpenters). 

(Reported by Miss E. DaNGrrrig.p, Barrister-at-Liw] [2 W.L.R. 342 
LANDLORD AND TENANT: DISCLAIMER BY DENIAL OF 
LANDLORDS’ TITLE ALLEGED 
Wisbech St. Mary Parish Council v. Lilley 
Evershed, M.R., Birkett and Romer, L.JJ. 13th January, 1956 

Appeal from Wisbech County Court. 

In 1952, a yearly tenant of a cottage owned by the Wisbech 
St. Mary Parish Council agreed to sell to the defendant “ all 
that [his] interest ’”’ for the sum of £20. The tenant continued to 
pay rent until October, 1953, of 10s. per annum. After the death 
of the tenant in March, 1955, the council discovered that the 
defendant was occupying the cottage. They brought proceedings 
against him in the county court to recover possession on the ground 
that the tenant had disclaimed his interest by denying his 
landlords’ title and that, therefore, the defendant was merely a 
trespasser, The basis for that allegation was information given 
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by the solicitor who had acted for both parties on the occasion 
of the sale. He stated that the tenant had then alleged that he 
had owned the cottage for many years and had never paid rent 
for it. Accordingly, the council said that, notwithstanding the 
equivocal nature of the agreement, it had been intended to let 
the defendant into possession of the cottage with the intention of 
enabling him to set up a title adverse to the landlords. The 
county court judge dismissed the council’s claim and they appealed. 

EVERSHED, M.R., said that, irrespective of whether the tenant 
had sought to deceive the defendant by his statements, or whether 
he had genuinely believed himself to be the owner of the cottage 
and had not thought that he was paying rent in any true sense, 
it had not been shown by the council that he had let the defendant 
into possession with the intention of enabling him to set up 
a title adverse to that of the true owners, the council, and the 
denial of title was not, therefore, proved. The rule asserted in 
Doe d. Ellerbrock v. Flynn (1834), 1 C.M. & R. 137, was founded 
upon the feudal law, but although the conception of the relations 
of landlord and tenant had changed considerably since 1834, 
the rule would still be followed in an appropriate case, bearing in 
mind what Lord Denman, C.J., said in Doe d. Graves v. 
Wells (1839), 10 Ad. & El. 427, at p. 435, that it must be cautiously 
applied, and that what was applicable to a tenancy from year to 
year would not necessarily apply to a term of years. 

BirKETT, L.J., agreed. 

Romer, L.J., agreeing, said if a tenant deliberately asserted 
a title in himself adverse to his landlord, or let a stranger into 
possession with the intention of enabling him to set up a title 
adverse to the landlord, it would amount to a repudiation of the 
landlord’s title ; and with a yearly tenancy an oral assertion of 
title against the landlord would suffice to constitute a repudiation. 
Appeal dismissed. 

APPEARANCES: Nigel Bridge (Metcalfe, Copeman & Pettefar); 
the defendant did not appear and was not represented. 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law) [1 W.L.R. 121 


Chancery Division 


ENEMY PROPERTY : CLAIM: UNLIQUIDATED DAMAGES : 
BREACH OF COVENANT TO REPAIR 
In re Collbran, deceased 
Upjohn, J. 12th January, 1956 

Case stated. 

A lessor of a freehold house claimed to be entitled to participate 
under the Distribution of German Enemy Property Act, 1949, in 
respect of damages for breach of a covenant to repair contained in 
a lease of the house made in 1936. The breach had been com- 
mitted by the lessee, who was on 3rd September, 1939, and at all 
material times thereafter a German national resident in Germany. 
The amount of damages was not quantified or ascertained and the 
Administrator of German Enemy Property rejected the claim on 
the ground that, the claim being one for unliquidated damages, it 
was not a ‘‘sum due”’ within the meaning of s. 8 (1) of the 
Act. On a case stated by the administrator, 

UpjJouHN, J., said that it was conceded on both sides that the 
obligation referred to in the Act was that contained in the lease of 
December, 1936, which was an obligation arising before 
3rd September, 1939. For that reason it was now common ground 
that the question whether there was an actual breach of covenant 
to repair on or before 3rd September, 1939, was immaterial. The 
case proceeded on the footing that there was undoubtedly a 
breach of some sort by the time that the lease was surrendered. 
The whole question was, therefore, whether this claim for a 
breach of covenant to repair could properly be described as 
“a sum due at the passing of the Act ’’ within the meaning of 
Ss. 8 (1) of the Distribution of German Enemy Property Act, 
1949. One had to analyse the true nature of this claim. It 
was a claim for damages for breach of covenant—nothing more, 
nothing less. That was in essence a chose in action, no doubt 
assignable. It might be a valuable right, but it was not a debt. 
That was plain from O’ Driscoll v. Manchester Insurance Committee 
(1915} 3 K.B. 499. That did not conclude the matter because 
ins. 8 (1) the words were “‘ any sum due,’’ not “a liquidated 
debt due.’’ On the other hand, in s. 1 of the Act, the reference 
was to ‘‘ German enemy debts,’’ and s. 8 started with the words : 
“German enemy debt’ means (a) any sum due. . .’’ Therefore 
one approached the construction of s. 8 with this in mind, that 
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the draftsman had primarily in his mind debts or something 
in the nature of debts. It came ultimately down to a very short 
point of construction: was the phrase “any sum due at the 
passing of the Act’’ appropriate to describe a claim for unliquidated 
damages for breach of covenant or was it not? He had come to 
the conclusion on the whole that it was not. No sum was 
due until two things had happened : first, that it was established 
that there was in fact a breach of covenant, and, secondly, 
that debt being established, the amount due in respect of such 
breach had been quantified. Until that had happened, or until 
the parties had agreed on the payment of a liquidated sum, it 
could not be said that any sum was due. All that the claimant 
had was a chose in action, that was a claim for damages, which 
did not fall within the terms of s. 8. He would declare that 
the administrator was right in holding that the claimant’s claim 
against the lessee was not a ‘‘ German enemy debt ”’ as defined 
in s. 8 (1) of the Act of 1949. Declaration accordingly. 

APPEARANCES : Peter Bristow (Withers & Co.) ; Denys Buckle 
and N. C. Browne-Wilkinson (Solicitor, Board of Trade). 


{Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [2 W.L.R. 337 


Queen’s Bench Division 
PRACTICE: JURISDICTION TO JOIN INTERVENER 
AGAINST WILL OF PLAINTIFF 
Amon v. Raphael Tuck & Sons, Ltd. 

Devlin, J. 


Chambers summons. 


19th December, 1955 


Defendants applied under R.S.C., Ord. 16, r. 11, for an order 
that one D be joined as defendant in an action. In the action 
the plaintiff alleged that he was the inventor of a certain design, 
known as the “ Fastik’”’ design, for a pen, details of which he 
imparted in confidence to the defendants under an agreement, and 
that the defendants, in breach of aduty owed to him, had disclosed 
the design to other persons and had made use of his information in 
deriving from it a competing design, the ‘‘ Stixit ’’ design, for a 
pen which they had advertised and canvassed to the retail trade ; 
and he claimed damages for breach of contract and an injunction 
restraining the defendants from making use of the information 
without his consent. D alleged that he was the inventor of the 
‘‘ Stixit ’’ pen; that it was that design from which the plaintiff 
had obtained his invention of the “ Fastik’’ pen; that he had 
entered the defendants’ employment for the purpose of assisting 
them to market the “ Stixit ’’ pen and that there was an agreement 
between him and the defendants under which he was entitled toa 
royalty or commission on the sales of the “* Stixit ’’ pen and which 
provided for the payment to him of a minimum annual royalty ; 
he further alleged that the agreement contained an express 
clause requiring the defendants to undertake the manufacture and 
distribution of the ‘‘ Stixit ”’ pen in certain territories. D was 
willing to be made a defendant so that he cquid counter-claim 
against the plaintiff, but the plaintiff denied the allegations of D 
and objected to the joinder. The summons was adjourned into 
open court. 


DeEvLin, J., said that the defendants could not show that, so 
far as they were concerned, D was a necessary party to the action 
and the application, therefore, must be treated as an application 
by D for leave to intervene. His lordship reviewed the authorities 
and said that, in the case of an application for leave to intervene 
against the will of the plaintiff, the appropriate test as to whether 
the intervener was a party ‘‘ who ought to have been joined, or 
whose presence before the court may be necessary,”’ to enable the 
court completely and effectually to adjudicate upon and settle 
all the questions involved in the cause or matter within Ord. 16, 
r. 11, was: Would the order for which the plaintiff was asking 
directly affect the intervener in the enjoyment of his legal right ? 
It was not enough that the plaintiff’s rights and the rights which 
the intervener wished to assert should be connected with the same 
subject-matter, nor that the intervener’s commercial, as opposed 
to his legal, interests might be affected. The only reason which 
made it necessary to make a person a party to an action was so 
that he should be bound by the result of the action. The injunc- 
tion asked for by the plaintiff in effect sought to restrain the 
further manufacture of the ‘“‘ Stixit ’’ pen, but the mere fact that 
D alleged that he had entered the defendants’ employment for 
the purpose of assisting them to market the pen showed no more 
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than that he had a commercial interest in the result of the action. 
So, also, the fact that he was entitled to a royalty, or even a 
minimum royalty, on the sales of the pen gave him only a com- 
mercial interest in the continued manufacture of the pen; but if 
he could show that the defendants were obliged to manufacture 
a reasonable quantity of ‘‘ Stixit ’’ pens, he had a right of action 
against them if they did not do so, and could ask in a subsequent 
action for specific performance of an agreement which the court 
had in the existing action in effect ordered not to be performed. 
D, therefore, satisfied the test and the court had jurisdiction to 
make the order which, in the circumstances, was one which it 


was proper that the court in its discretion should make. 
Application allowed. 
APPEARANCES: Guy Aldous (Godden, Holme & Co.); Eric 


M. Menasse & Co.). 
[Reported by Miss J. F. Lams, Barrister-at-Law] 


Falk (J. 
[2 W.L.R. 372 


LOCAL GOVERNMENT: SCHOOLMASTER ELECTED TO 
COUNCIL: WHETHER HOLDER OF OFFICE “IN THE 
GIFT OR DISPOSAL” OF THE COUNCIL 
Lamb »v. Jeffries 
Lord Goddard, C.J., Stable and Ashworth, JJ. 
18th January, 1956 

Case stated by Lowestoft justices. 

Pursuant to a scheme of divisional administration made by a 
town council, as divisional executive, an instrument and articles 
of government were drawn up relating to county secondary 
schools. Under both the scheme and the articles the appointment 
of assistant masters to those schools was to be made by the 
governors in consultation with the headmaster, but was subject 
to the confirmation of the divisional executive. The defendant 
was appointed an assistant master to a county secondary school 
in the borough, and acted thereafter as a member of the town 
council. He was charged with so acting while disqualified by 
reason of s. 59 (1) of the Local Government Act, 1933, which 
provides : . a person shall be disqualified for being elected 
or being a member of a local authority if he (a) holds any paid 
office or other place of profit . . . in the gift or disposal of the local 
authority ...’’ On being convicted by the justices, fined £5, and 
ordered to pay £10 10s. costs, he appealed. 


Lorp Gopparp, C.J., said that it was regrettable that the 
justices had thought fit to impose so large a fine, in addition to 
costs, in a case where the defendant had acted in good faith. 
The case was not an easy one. By using the words “ gift or 
disposal ’’ Parliament seemed to intend something wider than 
a gift. An appointment was‘not effective without the assent of 
the local authority, and it seemed that the office was at their 
disposal accordingly. The matter was of great importance to 
assistant masters, and it was to be regretted that it had not been 
made the subject-matter of an action, which could have been 
taken to the Court of Appeal. 

ASHWORTH, J., agreed. 

STABLE, J., dissenting, said that the appointment was not in 
the gift of the council, and the mere fact that they had a right of 
veto and virtually nothing else did not make it an office of which 
they had the disposal. Appeal dismissed. 

APPEARANCES: M. C. Parker (K. Wormald) ; 
(Bult & Bowyer, for Daynes, Keefe & Co., Norwich). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] 


G. Rippon 


[2 W.L.R. 366 


ADVERTISING: PROHIBITION BY LOCAL ACT OF 
OPERATION OF ‘ANY LOUDSPEAKER” “FOR THE 
PURPOSE OF ADVERTISING ” 

Reynolds v. John 
T. Wall & Sons, Ltd. v. John 
Lord Goddard, C.J., Stable and Ashworth, JJ. 
19th January, 1956 

Case stated by Glamorgan justices. 


The Glamorgan County Council Act, 1952, provides by s. 115: 
‘* (1) No person shall for the purpose of advertising any trade or 
business . . . operate or cause or suffer to be operated any loud- 
speaker ...in any street in the county... (5) In this section the 
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expression ‘loudspeaker’ includes an amplifier or similar 
instrument.”” The appellant company operated, for the purpose 
of selling ice-cream, a number of consumer sales vans, which 
were equipped with a mechanism for producing a sound of chimes, 
The appellant company, having advertised their ice-cream 
in Penarth, notified potential customers that the method of 
informing them of the van’s presence was by the sounding of 
chimes. The driver, the individual appellant, and his employers, 
the appellant company, were convicted of operating and causing 
to be operated, respectively, a loudspeaker in a street for the 
purpose of advertising the business of an ice-cream vendor 
contrary tos. 115 (1). They appealed. 

ASHWORTH, J., said that the defendants first contended that 
there had been no “ advertising,’’ which meant some form of 
commendation or puff. But the object of subs. (1) was to prevent 
persons drawing attention to the presence of themselves and their 
wares, which was exactly what the individual defendant had been 
doing; it was almost unarguable to suggest that he was not 
operating the apparatus for the purposes of advertising his trade. 
The second question was the meaning of ‘‘ loudspeaker.”” The 
purpose of the word “ include ”’ in subs. (5) was to enlarge rather 
than restrict the meaning. A loudspeaker was an apparatus 
electrically driven for the purpose of reproducing sound over a 
wide area, and was not limited to the reproduction of speech. 
There was ample evidence to justify the finding that there had 
been a use of a loudspeaker, or of an instrument similar to an 
amplifier. 

STABLE, J., agreed. 

Lorp GoppDarD, C.J., agreeing, said that he would reserve his 
opinion on the question whether, to bring an instrument within 
the definition, it must be electrically operated ; it might be that 
the use of a megaphone or foghorn would constitute an offence. 
Appeal dismissed. 

APPEARANCES: F. W. Beney, Q.C., and T. H. Tilling (Simpson, 
North, Harley & Co.); G. R. Rougier (Torrs & Co., for Richard 
John, Cardiff). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) (2 W.L.R. 398 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: LEGAL AID: WIFE’S CASE CON- 

DUCTED BY DIVORCE DEPARTMENT: RECOMMENDA- 

TION FOR INCREASED FEE TO WIFE’S COUNSEL: 
ALLOCATION OF CASES TO DIVORCE DEPARTMENT 


Bezzi v. Bezzi 


Sachs, J. 30th November, 1955 


Application for costs. 

On the hearing of an issue as to domicile, the husband unsuccess- 
fully contended that he was domiciled in England when his 
petition for divorce was presented. Both parties were assisted 
persons ; the husband’s disposable income had been assessed at 
£362, the wife’s at nil. The conduct of the wife’s case was given 
to a solicitor employed by The Law Society Divorce Department 
under s. 6 (7) of the Legal Aid and Advice Act, 1949, and reg. 5 (10) 
of the Legal Aid (General) Regulations, 1950 (as amended in 1954). 
No order had been made at the hearing of an application after 
the grant of her legal aid certificate for security for her costs. 
Approval had been given by the appropriate area committee 
for the husband to be represented by leading counsel. The 
disbursements on behalf of the wife were estimated at some /40. 
At the conclusion of the judgment counsel for the wife applied 
for costs, taxed on the footing that it was an ordinary case. 


Sacus, J., said that the case was one in which it was proper 
in the circumstances for a recommendation to be made under 
reg. 18 (5) of the Legal Aid (General) Regulations, 1950 (as 
amended in 1954), that counsel for the wife should receive a 
higher fee than the amount set out in the schedule. The case 
had been adjudged by the area committee to be one of difficulty 
which should properly be met by the briefing of two counsel for 
the husband; and it was of equal difficulty in respect of the 
wife’s case. While the Divorce Department were entitled, as 
against the litigant, to ask for costs to be taxed and paid on the 
footing that they acted as a normal solicitor entitled to full 
profit costs, the proper order in all the circumstances of the 
present case would be that the husband pay £60 by instalments 





i ew a ee a 


st oo 











Cad Ged Geese Oued fee Bee Bes fee Kes ces 


Read 


Mir 
(Colne 


Read 
Glo 
Swa 
The 


Read 


Agri 
Dent 
Leev 





: 


Lis 
in 
at 


n, 


vd 


98 


\- 


1 








ae ere 





“ The Solicitors’ Journal ” 
Saturday, February 4, 1956 


of {3 a month. During the course of the argument upon costs, 
his lordship asked how it had come about that in view of the 
proviso to reg. 5 (10) of the Legal Aid (General) Regulations, 
1950, the conduct of the wife’s case had been allocated to the 
Divorce Department. By that proviso the reference in the 
paragraph to s. 6 (7) of the Act does not apply “ . where the 
applicant is a wife and it appears to the local committee that the 
husband might reasonably be expected, if ordered to do so, to 
provide such security for her costs as would, with her contri- 
bution, if any, amount to more than £10.” His lordship said that 
the test for sending a case to the Divorce Department was not 
‘has an order for security been made ”’ nor “ has it been refused.” 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time :— 
Barnsley Corporation Bill [H.L.] (25th January. 
Cammell Laird and Company Bill [H.L.] [25th January. 
City of London (Various Powers) Bill [H.L.] [25th January. 
Dover Corporation Bill [H.L.} [25th January. 
Elder Yard Chapel Chesterfield Bill [H.L.] [25th January. 
Felixstowe Dock and Railway Bill [H.L.} [25th January. 
Fylde Water Board Bill [H.L.] [25th January. 
Heywood and Middleton Water Bill [H.L.] [25th January. 
Huddersfield Corporation Bill [H.L.] [25th January. 
Liverpool Overhead Railway Bill [H.L.] {25th January. 
London Necropolis Bill [H.L.] [25th January. 
Manchester Corporation Bill {[H.L.] [25th January. 
Middlesex County Council Bill [H.L.] [25th January. 
North-East Surrey Crematorium Board Bill [H.L.] 
[25th January. 
Pontypool and District Water Bill [H.L.] [25th January. 
Rhyl Urban District Council Bill [H.L.} [25th January. 
Saint Stephen Walbrook (Saint Antholin’s Churchyard) Bill 
[H.L.] [25th January. 
Sexual Offences Bill [H.L.] [24th January. 
To consolidate (with corrections and improvements made under 
the Consolidation of Enactments (Procedure) Act, 1949) the 
statute law of England and Wales relating to sexual crimes, to 
the abduction, procuration and prostitution of women and to 
kindred offences, and to make such adaptations of Statutes 
extending beyond England and Wales as are needed in 
consequence of that consolidation. 
Sion College Bill [H.L.} 
Tees Conservancy Bill [H.L.] 
Tyne Tunnel Bill [H.L.} 
Walthamstow Corporation Bill [H.L.] 


[25th January. 
[25th January. 
[25th January. 
[25th January. 


Read Second Time :— 


Children and Young Persons Bill [H.C.] [24th January. 


Read Third Time :— 
Crosby Corporation Bill [H.C.] {26th January. 
HOUSE OF COMMONS 
A. 
Read First Time :— 
Ministry of Housing and Local Government Provisional Order 


(Colne Valley Sewerage Board) (No. 2) Bill [H.C.] 
[25th January. 


PROGRESS OF BILLS 


Read Second Time :— 
Gloucestershire County Council Bill [H.L.] [26th January. 
Swansea Corporation (Fairwood Common) Bill [H.L.] 
[26th January. 
Therapeutic Substances Bill [H.L.] {26th January. 


Read Third Time :— 


Agricultural Research Bill [H.C.] 
Dentists Bill [H.C.] 
Leeward Islands Bill [H.L.] 


(26th January. 
(26th January. 
[27th January. 
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The test was “‘ if an order were made might the husband reasonably 
be expected to find’ a sum of £10 or such lesser sum as_ might 
be applicable, and that simply turned on estimating his financial 
resources. The proviso to reg. 5 (10) had been worded so as to 
avoid uneconomic applications being made for small amounts 
of security. The allocation of the present case to the Divorce 
Department appeared to have been made on the wrong basis. 
Order accordingly. 

APPEARANCES: James Stirling, Q.C., and John Mortimer 
(Samuel Dalton); A. B. Hollis (G. E. C. Dougherty, The Law 
Society Divorce Department). 


(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 116 


AND WHITEHALL 


In Committee :— 


Housing Subsidies Bill [H.C.] (25th January. 


B. QUESTIONS 
NEw RATING VALUATIONS (SCHEDULE A INCOME Tax) 


Mr. HENRY Brooke said that the new rating valuations could 
have no effect on the existing Schedule A assessments without 
specific legislation. The Chancellor had not yet completed his 
consideration of the matter. [26th January. 


MINOR OFFENCES (SUMMARY TRIAL) 

Major LLoyp-GEorcE said he was proceeding with preliminary 
consideration of the legislation which would be required to give 
effect to the recommendations of the Departmental Committee 
on the Summary Trial of Minor Offences and there would be no 
avoidable delay. [26th January. 


ABORTION 


Major Ltoyp-GEorGE said he had noted the views on the law 
relating to abortion expressed by resolution of the. Magistrates’ 
Association on 21st October, 1955, but could hold out no hope 
of legislation on this controversial subject. [26th January. 


CONVICTED PERSONS (PARDON) 

Major Ltoyp-GeorGE said that among the factors which had 
to be taken into account in deciding what ex gratia payment to 
make to a person who had been granted a free pardon were the 
length of the imprisonment undergone, whether the character 
of the persons concerned was such that there had been any loss 
of reputation, whether they had contributed to their conviction 
by giving false evidence, and their probable earning capacity in 
honest employment. "(26th January. 


CONVICTED PERSONS (BAIL) 
Major Ltoyp-GeorcE said he had no power to release on bail 
prisoners the validity of whose conviction was being officially 
investigated or reviewed. [26th January. 


H1rRE-PURCHASE Goops (SALE) 


Asked whether he was aware that goods purchased on the hire 
system had been reclaimed, after most of the price had been paid 
and the regular payments continued, because the purchaser had 
sold them, Mr. PETER THORNEYCROFT Stated that a hirer had no 
right to dispose of goods which he was acquiring on hire-purchase 
without obtaining the permission of the owner, and could claim 
no protection if he did so. [26th January. 


LanpDs TRIBUNAL (DELAYED HEARINGS) 


The ATTORNEY-GENERAL Stated that delay in the hearing of 
cases by the Lands Tribunal last year was due mainly to illness, 
which led to the President’s absence for five weeks, and to the 
resignation in February of another member of the tribunal 
whose successor was unable to take up his duties until October. 
In addition, a number of heavy cases took substantially longer 
than the parties had estimated. [26th January. 
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STATUTORY INSTRUMENTS 


County of Chester (Electoral Divisions) Order, 1956. (S.I. 1956 


No. 51.) 

Helston and Porthleven Water Order, 1955. (S.I. 1955 No. 2007.) 
5d. 

Import Duties (Exemptions) (No. 1) Order, 1956. (S.I. 1956 
No. 58.) 


London Traffic (Prescribed Routes) (Bermondsey, Camberwell 
and Southwark) Regulations, 1956. (S.[. 1956 No. 67.) 

London Traffic (Prescribed Routes) (Islington) Regulations, 1935. 
(S.I. 1956 No. 61.) 

National Health Service (Supplementary Ophthalmic Services) 
(Scotland) Amendment Regulations, 1956. (S.I. 1956 No. 41 
(S.1).) 8d. 

North of St. Helens-Southport Trunk Road (Knowsley Road 
and Other Roads, Ormskirk) Order, 1956. (S.I[. 1956 No. 54.) 

Retention of Cables, Mains and Pipes Under Highways 
(Shropshire) (No. 1) Order, 1956. (S.I. 1956 No. 44.) 
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Safeguarding of Industries (Exemption) (No. 1) Order, 1956. 
(S.I. 1956 No. 46.) - 

Silk Duties (No. 1) Order, 1956. (S.I. 1956 No. 59.) 

Stopping up of Highways (Bath) (No. 1) Order, 1956. 
No. 49.) 

Stopping up of Highways (Kent) (No. 1) Order, 1956. 
No. 60.) 


(S.I. 1956 


(S.I. 1956 


Stopping up of Highways (Plymouth) (No. 1) Order, 1956, 
(S.I. 1956 No. 53.) 
Stopping up of Highways (Plymouth) (No. 2) Order, 1956. 


(S.[. 1956 No. 50.) 

Stopping up of Highways (Worcestershire) (No. 1) Order, 1956. 

(S.I. 1956 No. 43.) 

Wart Disease of Potatoes (Protected Area) (General Licence) 

Order, 1956. (S.I. 1956 No. 66.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. | 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal ’’.] 


The Poor Man’s Lawyer 

Sir,—The writer of the letter who styles himself ‘‘ Struggling 
On”’ in your issue of the 3lst December, 1955, makes no very 
clear distinction between the voluntary legal advice centres and 
those for which provision is made in s. 7 of the Legal Aid and 
Advice Act, 1949. There may or may not be a case for intro- 
ducing the scheme proposed by the Act in the form originally 
conceived. But there can be no doubt that support for existing 
free advice centres is urgently needed. Mr. Hine’s letter of the 
14th January, 1956, makes too modest a claim for these; all 
that he says about them is true, but since the extension of legal 
aid to the county courts, the centres have become indispensable, 
because there are no official arrangements for assisting in the 
preparation and submission of applications for legal aid or for 
doing what may be described as “ s. 5 work.’”’ The Law Society’s 
hand-out, “‘Can [I Get Legal Aid ?’’ and your correspondent 
“ Struggling On ’’ suggest that solicitors in practice will help in 
completing the forms ; my experience is that this is by no means 
universally so. Many have been prepared to do this work without 
charge in High Court legal aid cases. But they cannot be 
expected to do it as a matter of course for county court actions. 
Only the volunteers can be relied on for this assistance and for the 
preliminaries to the launching of actions. In truth the voluntary 
advice centre has become the handmaiden not only of the solicitors 
but also of the certifying committees. 

The Rushclitfe Commitee made an inquiry of the kind proposed 
by your correspondent and since then every statutory report of 
The Law Society on legal aid has, under the heading “‘ Deficiencies,”’ 
applauded the work of the voluntary bodies. But these reports 
also draw attention to the difficulties of the organisations, which 


are invariably short-staffed and financially pinched. The Lord 
Chancellor’s Advisory Committee has unfailingly endorsed these 
observations. Comments calculated to discourage lawyers, and 
others, from giving honorary assistance do an ill-service both to the 
profession and to the public. 

I might add that anyone who appears able to pay for the 
services of a solicitor ‘‘ in the ordinary way ”’ is accorded a brief 
and unwelcome reception at the P.M.L. sessions I attend. There 
are too many in genuine need for one to do otherwise. 


Hon. LEGAL ADVISER. 
London, W.2. 


Tea for Trouble 


Sir,—I was struck by the relevance of Richard Roe’s last 
remark in your issue of the 14th January: ‘‘ And for the English 
a nice cup of tea solves almost every problem.” 

I was once interviewing a client who was in the throes of 
‘unhappy differences” with his wife. He had left her and was 
staying with an elderly couple. The elderly couple’s married 
daughter quarrelled with her husband and stayed the night with 
her parents. My client (who was already on friendly terms with 
the married daughter) maintained that the sleeping arrangements 
were daughter with mother and he with father. 

At 7 a.m. the next morning an irate and sceptical husband 
arrived prepared to do battle. Said I, ‘‘ What did you do?” 
Said my client, ‘‘ Well, my first reaction in any emergency is to 
put the kettle on, so that’s what I did.” 

PHILIP J. WALSH. 

Fareham. 


REVIEWS 


Paterson’s Licensing Acts. Sixty-fourth Edition. By F. Morton 
Situ, B.A., Solicitor, Clerk to the Justices for the City and 
County of Newcastle upon Tyne. 1956. London: Butterworth 
and Co. (Publishers), Ltd. ; Shaw & Sons, Ltd. £3 net. 


When this year’s edition of ‘‘ Paterson’’ went to press the 
Food and Drugs Act, 1955, had not yet come into force, and so it 
was not possible to place the relevant provisions of the Act in the 
text. Chapter XVII has been rewritten to some extent to show 


the law relating to rating and valuation as amended by the 
Rating and Valuation (Miscellaneous Provisions) Act, 1955. The 
edition includes the Cinematograph (Safety) Regulations, 1955, 
the Cinematograph (Children) Regulations, 1955, both of which 
became operative on Ist January, 1956, the Strength of Spirits 
Ascertainment Regulations, 1954, and the new London County 
Council (Music and Dancing, etc.) Rules. 


A number of new 


High Court decisions are noted, but they serve, says the editor, 
rather to confirm current interpretation of the law than to create 
new law. 


The Annual Practice 1956. Seventy-third Annual Issue. By 
R. F. BurRNAND, C.B.E., M.A., a Master of the Supreme Court, 
A. S. Diamonp, M.M., M.A., LL.D., a Master of the Supreme 


Court, and B. G. BurNetT-HALL, M.A., Barrister-at-Law, 
assisted by D. Boranp, M.B.E., Clerk of the Lists. 1956. 
London: Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd.; 


Butterworth & Co. (Publishers), Ltd. Two volumes, £5 10s. 
net. 
Since the last edition of the Annual Practice was published 
the Rules of the Supreme Court have suffered amendment, 
rewriting, or revocation and replacement in a number of cases: 
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Ord. 3, r. 6, Ord. 13, r. 2, Ord. 14, r. 9, Ord. 144, Ord. 16, r. 32, 
Ord. 21, rr. 1, 3 and 6, Ord. 30, r. 1 (2) (a), Ord. 35, r. 6A, Ord. 36, 
r. 1B, Ord. 47, r. 1, Ord. 49) rr. 1 and 3, Ord. 50, r. 3, Ord. 52, r. 9, 
Ord. 53A, rr. 7 and 20, Ord. 53p, Ord. 55, rr. 2, 15, 154 and 35a, 
and Ord. 59, r. 38. There is a new Ord. 148 and Form No. 22 in 
Appendix L is rewritten. The present edition includes as addenda 
the Legal Aid (General) (Amendment No. 2) Regulations, 1955, 
which came into operation on Ist January, 1956, the Rules of 
the Supreme Court (No. 3), 1955, which came into operation on 
llth January, 1956, and the Rules of the Supreme Court 
(Appeals), 1955, which come into operation on 10th April, 1956. 


A Guide to Compulsory Purchase and Compensation. Third 
Edition. By R. D. Strewart-Brown, Barrister-at-Law. 
1955. London: Sweet & Maxwell, Ltd. 18s. 6d. net. 
The second edition of this well-known guide appeared in 

1951. The preparation of the third edition has been necessitated 
principally by the changes in the law relating to the assessment 
of compensation on the compulsory acquisition of land made by 
the Town and Country Planning Acts, 1953 and 1954; the 
opportunity has been taken also to bring it up to date generally, 
though, apart from the compensation aspect, there has been 
little alteration in the law. 

The guide is an admirable and concise statement of this 
complicated and, in part, archaic branch of the law ; it will be 
invaluable to those who come into contact only occasionally 
with its subject, and will also quickly help those for whom its 
subject is of everyday concern but who may find trouble in 
finding ready pointers to the solution of their problems in the 
complexities of larger works. 

The revised chapter on compensation is very well written 
and accurate, though the reviewer wonders whether it does not 
attempt too much and thus fail to state sufficiently simply, for 
those for whom the guide is no doubt primarily intended, the 
basic principles. For anyone not used to the subject it must, he 
thinks, be a difficult chapter to understand readily. But 
perhaps this is the fault of the subject rather than the author. 


Dictionary of Legal Terms, Spanish-English and English- 
Spanish. By Louts A. Ross. 1955. London: Chapman & Hall, 
Ltd. £3 4s. net. 

The author’s purpose, as stated in his preface, has been to 
deal with the terms in current use by lawyers of the Americas, 
an undertaking in which he has enjoyed the collaboration of 
four lawyers of those continents. He has concentrated on 
phrases, since most of the words involved are to be found in 
general dictionaries, and he has had to resort to definitions in 
surprisingly few cases, considering the slippery nature of the 
task of finding equivalents not merely in a different language 
but in a different legal system also. 
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A Legal Bibliography of the British Commonwealth of Nations. 
Second Edition, Volume I: English Law to 1800. Compiled 
by W. Harotp MAXWELL and LEsLIE F. MAxweELt. 1955. 
London: Sweet & Maxwell, Ltd. £3 10s. net. 

The new edition of the legal bibliography, when complete, will 
comprise seven volumes. The present volume is divided into 
twenty-seven chapters, most of which are further broken down 
into a number of sections. As well as an index of authors and 
titles there is an index of subjects and one of place-names. 


Agricultural Rating Relief. By H. Howarp  Karsiake, 
F.R.LC.S. (Spec. Dip. Rating), F.R.V-A., F.I. Hsg., Chartered 
Surveyor. 1955. London: The Rating and Valuation 
Association. {1 1s. net. 


This book sets out in full the statutory provisions affording 
rating relief to the various classes of agricultural property and 
the judgments in cases interpreting those provisions, and explains 
the tests to be applied in ascertaining the entitlement to 
exemption. Cases before the Lands Tribunal are prominently 
featured. Part I of the book is devoted to rating liability and in 
Pt. V are set out certain resolutions of the former Central 
Valuation Committee affecting agricultural property. 


The Law of Banker’s Commercial Credits. By the late H. C. 
GUTTERIDGE, Q.C., and Maurice MEGRAH, of Gray’s Inn, 
Barrister-at-Law, M.Com. (Lond.), Secretary to the Institute 
of Bankers. 1955. London: Europa Publications, Ltd. £1 5s. net 
This is a valuable treatise of a commendably practical nature 

on a subject in which, certainly not for the first time, the com- 

mercial world is leading the law into a closer analysis of its 
principles and into a realistic development of its attitude. The 
system of financing trade by banker’s credits is one founded 
rather on mercantile reputations than on any contemplation of 
ultimate legal enforcement. Nevertheless, it is inevitable, not 
only that theorists should endeavour to expound some basis for 
so common a form of transaction which will fit in with the laws 
of the different countries concerned, but also that problems 
should from time to time present themselves to our own courts in 
which the rights of the parties have to be looked at strictly. The 
nigger in the woodpile is often the rule that consideration for a 
contract must move from the promisee. While the pre-war 
recommendations of the Law Revision Committee remain on the 
shelf, the careful examination in this book of the contractual 
relationships arising from the issue and negotiation of credits 
revocable and irrevocable will continue to merit the close attention 
of all who may be called upon to advise on a course of dealing 
which has become an important incident of world commerce 
Some useful forms are appended. 


NOTES AND NEWS 


Honours and Appointments 


The Queen has been pleased to confer the dignity of a Barony 
of the United Kingdom upon The Right Honourable Sir FRANCIS 
RayMOND EvERSHED, Knight, Keeper or Master of the Rolls 
and Records of the Chancery of England, and the heirs male 
of his body lawfully begotten, by the name, style and title of 
BaRON EvERSHED, of Stapenhill in the County of Derby. 

Mr. WiLtt1AM ApRIAN Date, Puisne Judge of the Supreme 
Court, Windward and Leeward Islands, has been appointed 
Puisne Judge, British Guiana. 

Mr. Gorpon HumE, solicitor, of Old Broad Street, London, 
E.C.2, has been appointed Clerk of the Cutlers’ Company in 
succession to Mr. Roland Champness, C.C., who has resigned. 

Mr. GEorGE L. STURGESS, senior assistant solicitor to Wigan 
Corporation, has been appointed to a similar post with Bolton 
Corporation. 

The Queen has been pleased to approve the appointment of 
Mr. C. S. HANNETT, Senior Magistrate, Fiji, to be Puisne Judge, 
Fiji. 

The Queen has been pleased to approve the appointment of 
Mr. RonaLp Ormiston SiNcLarR, Chief Justice, Nyasaland, to 
be Vice-President of the East African Court of Appeal. 


The Queen has been pleased to approve the appointment of 
Mr. FREDERICK SOUTHWORTH, Assistant Judge, Nyasaland, to 
be Puisne Judge, Nyasaland. 

The Queen has been pleased to approve the appointment of 
Sir NEWNHAM ARTHUR WARLEY, Vice-President, East African 
Court of Appeal, to be President, East African Court of Appeal. 


Miscellaneous 


Mr. Rupert Cross, Fellow of Magdalen College, Oxford, will 
consider, in a talk in the Third Programme on 10th February, 
proposals made in last year’s Hamlyn Lectures by Dr. Glanville 
Williams on ‘‘ The Proof of Guilt,’’ in which criminal trial was 
examined. 

DOUBLE TAXATION—ESTATE DUTY 
UNITED KINGDOM AND PAKISTAN 

Discussions for the avoidance of double estate duty which 
opened at Karachi on 16th January, 1956, between the repre- 
sentatives of the Governments of the United Kingdom and 
Pakistan have concluded and a draft agreement has been 
initialled. Subject to approval by both Governments, the 
agreement will be signed in Karachi in due course. 
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Wills and Bequests 


Mr. Howard Beldon, solicitor, of Bradford, left £6,579 
(46,505 net). 
Mr. Richard Hanbrook Mogford, solicitor, of Harborne, left 
£10,937 (£8,685 net). 
Mr. Nathan Muscat, 
(£18,791 net). 


Mr. F. F. Sapte, solicitor, of Watford, left £77,354 (£71,821 net). 


solicitor, of Jesmond, left £21,704 


Mr. J. AMBLER 
Mr. John Ambler, solicitor, of Preston, died on 25th January, 
aged 54. He was a former President of the Preston Incorporated 
Law Society and was admitted in 1924. 
Mr. J. W. BARTON 
Mr. John William Barton, retired solicitor, of London 
Woking, died on 19th January. 
Me. F. kK. CHATER 
Mr. Frank Kentish Chater, solicitor, of Brompton Road, 
London, $.W.3, formerly of Chancery Lane, London, W.C.2, 
died on 21st January. He was admitted in 1886. 
CLARKE 
Alderman Eskricke Joseph Clarke, solicitor, former Coroner 
of Leeds, has died. He was admitted in 1920. 


and 


ALDERMAN FE. J. 


Mr. T. E. EVANS 
Evander Evans, M.C., LL.B., solicitor, of 
and Gray’s Inn Square, London, died on 
70. He was admitted in 1907. 


Mr. Thomas 
Hoddesdon, Herts, 
23rd January, aged 

Mr. F. S. GOWLAND 


Mr. Frederic Stockton Gowland, solicitor, of Ripon, died on 
17th January, aged 91. He was admitted in 1886. 


Mr. A. W. HARRIES 
Mr. Archibald Wilkin Harries, retired solicitor, of Aberystwyth, 
died on 27th January, aged 72. 
Mr. L. G. 


Mr. Leonard Garerd Hill, solicitor, of Norwich, died on 
16th January, aged 71. He was a former President of the 
Norfolk and Norwich Incorporated Law Society and was admitted 
in 1907. 


HILL 


Mr. C. S. ROBINSON 
Mr. Charles Stuart Robinson, town clerk of Blackburn since 
1935, died on 21st January, aged 57. 
Mr. A. H. SINGLETON 
Mr. Alfred Henry Singleton, retired solicitor, late of Birming- 
ham, died on 28th January, aged 90. He was admitted in 1896. 
Mr. F. H. VERRALL 
Mr. Frederick Herbert Verrall, solicitor, of Worthing, 
17th January, aged 71. He was admitted in 1910. 


died on 


Mr. W. C. WEST 
Mr. William Charles West, solicitor, of Didcot, Coroner for 
the East Berkshire and South Oxfordshire districts, died on 
30th January, aged 67. He was admitted in 1927. 


SOCIETIES 


The eighty-fifth annual general meeting of the NEwcastLr- 
UPON-TYNE INCORPORATED Law Society, being the 129th anni- 
versary meeting, was held at the Society’s Library, Newcastle- 


upon-Tyne, on 26th January. Eighty members were present 
and the meeting was presided over by Mr. H. C. Ferens, M.A., 
LL.B., the president. The following officers were elected for 
the ensuing year: President, S.G. March, T.D.; Vice-President, 
W. H. Gibson, B.A.; Hon. Secretary, T. M. Harbottle, C.B.E., 
M.C.; Hon. Treasurer, S. G. March, T.D.; Hon. Librarian, 
P. S. Layne. Committee: John Atkinson, D. E. Braithwaite, 
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T.D., B.A., W. N. Craigs, M.C., M.A., H. C. Ferens, M.A., LL. B, 
G. R. Hodnett, T.D., B.A., R. J. Middlemas, M.A., T.D., H. F, 
Rennoldson, B.A., LL.B., E. Richardson, R. L. Richmond, 
O.B.E., George Scott, H. L. Swinburne, T.D., D.L., J. G, 
Thompson. The membership is now 326. It was resolved to 
adopt a minimum conveyancing scale of 100 per cent. 

In the evening the annual dinner of the society was held at 
the Old Assembly Rooms, Newcastle-upon-Tyne, when despite 
the inclement weather, there were present some 350 members 
and guests. Mr. H. C. Ferens presided, and amongst other 
guests there were present The Lord Bishop of Newcastle-upon- 
Tyne, the Chancellor of Durham Chancery Court, Judge 
Charlesworth, Judge Fenwick, Q.C., Judge Cohen and Mr. Eric 
Davies, a member of the council of The Law Society. The 
Toast of ‘the Bench and Bar” was proposed by Mr. John 
Atkinson and replied to by Judge Fenwick, and the Toast of 
‘The Guests,’”’ proposed by Mr. A. D. Fyfe was replied to by 
Mr. Eric Davies. 


At the annual general meeting of the NorFOLK AND NorwiIcH 
INCORPORATED LAw Society, held on 14th December last, the 
following officers were elected for the ensuing year: President, 
Mr. R. B. Keefe; Vice-President, Mr. P. A. Bainbridge; Hon, 
Secretary, Mr. E. A. Rutherford; Hon. Treasurer, Mr. J. T. E. 
Woolsey. Ke-election to Committee: Mr. F. R. D. Walter; 
Mr. B. O. L. Prior; Mr. T. P. Wiltshire. Election to Committee: 
Mr. L. A. Allwood; Mr. T. F. Barton. 


At the annual dinner held at the Samson & Hercules House, 
Norwich, on 25th November, 1955, the president, Mr. F. R. D. 
Walter, presided. The Toast ‘“‘ The Law” was proposed by 
Lord Conesford, O.C., and the response was made by Sir Alan 
P. Herbert. The Toast ‘“‘ The Guests’’ was proposed by 
Mr. B. O. L. Prior, and the Response was made by His Honour 
Judge Carey Evans. The dinner was attended by 188 members 
and guests who included the presidents of neighbouring local 
law societies and the Lord Mayor of Norwich. 


The Unirep Law DEBATING SoclETy announces the following 
meetings for February, 1956, to be held in the Gray’s Inn Common 
Room. 6th February, at 7.30 p.m., ‘‘ Moot’’: Before the 
Master of the Rolls sitting as the House of Lords. Penny & 
Farthing v. Shilling; 13th February, at 7.15 p.m., ‘“‘ Debate”: 
That this house regrets the continued presence of the Portuguese 
in Goa; 20th February, at 7.15 p.m., joint meeting with the 
Sylvan Debating Club, ‘‘ Debate’’: That this house would 
welcome the disestablishment of the Church of England; 
27th February, at 7.15 p.m., ‘‘ Debate ’’: That some form of 
effective world government is inevitable if civilisation is to 
survive in the nuclear age. At this meeting a machine will be 
available to record the speeches of any members who so desire; 
the recordings will be played back after the house stands 
adjourned. 


THe Unton Soctety oF LONDON announces the following 
debates to be held in the Common Room, Gray’s Inn, at 8 p.m. 
Sth February: ‘‘ That this house has little respect for law and 
less for lawyers’’ (joint debate with English Speaking Union 
at Concord House, Charles Street, Berkeley Square, 8 p.m.); 
15th February: ‘‘ That the French alone understand the art of 
living’’; 21st February: ‘‘ That the present policy of the 
Powers signatory to the tri-partite pact of 1950 is endangering 
the security of Israel’”’ (joint debate with the Anglo-Israeli 
Club at 43/44 Gt. Windmill Street, W.1, 8 p.m.) ; 29th February: 
“That this house would welcome a proposal from the opposite 
sex. 
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